IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

THE DI STRI CT OF COLUMBI A,

Def endant s.

)
DONALD GALLOWAY, )
)
Plaintiff, )
)

V. ) Civil Action No. 91-0644

) (JHG

SUPERI OR COURT OF THE DI STRI CT )
OF COLUMBI A )
)
and )
)
)
)
)
)

MEMORANDUM OF THE UNI TED STATES AS AM CUS CURI AE

. I'ntroduction
Plaintiff Donald Galloway is blind. Wen responding to a

summons for jury duty, he was infornmed by personnel of the
Superior Court of the District of Colunbia that the Court's
policy was to exclude all blind persons fromjury service.
Gal | onay was therefore barred fromserving as a juror. On March
16, 1993, this Court granted plaintiff's notion for sunmary
judgnent for declaratory and injunctive relief, holding that the

Superior Court's policy of categorically excluding blind persons
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fromjury service violates title Il of the Americans with
Disabilities Act ("ADA"), 42 U S.C. 88 12131 et seq., and
section 504 of the Rehabilitation Act of 1973, 29 U S.C. § 794.
The March 16 order directed the parties to address several
remai ning i ssues regarding relief.?

In this brief, the United States as ami cus curiae urges the

Court to hold that the plaintiff is entitled to seek conpensatory
damages under both title Il of the ADA and section 504 of the
Rehabi litation Act and, further, that the el eventh anmendnent is
not a bar to obtaining such relief. W take no position on other

i ssues raised by the parties.

1. Interest of the United States
The United States has significant responsibilities for
i npl ementing and enforcing the ADA, including, pursuant to
statutory directive, the pronul gation of inplenenting

regul ations.? Accordingly, the United States has a strong

! The Court delayed the briefing schedule to afford the

parties an opportunity to settle. W have been advised that no
settl enent has been reached.

> As required by Section 204 of the ADA, 42 U.S.C. § 12134,
the Attorney Ceneral promulgated a regulation inplenenting title
Il of the ADA. 28 CF.R pt. 35 (1992). This regulation becane
effective on January 26, 1992. Pursuant to the statute and the
regul ati on, several federal agencies have responsibility for
investigating title Il conplaints. The Departnment of Justice
coordinates the title Il inplenmentation efforts of these agencies
and may file suit in federal district court when a conpl ai nt
cannot be resolved by voluntary neans. See 42 U.S.C. 8§ 12133; 28
CF.R pt. 35 at subpt. F; S. Rep. No. 116, 101st Cong., 1st
Sess. 57 (1989); H R Rep. No. 485, 101st Cong., 2d Sess., pt. 2,

(continued...)



interest in ensuring that the case |l aw developed in this suit is
consistent with the United States' interpretation of the statute
and the Departnent of Justice's regulation inplenenting title 11
of the ADA, 28 CF.R pt. 35.

Simlarly, the United States has substantial responsibility
for enforcing section 504 of the Rehabilitation Act of 1973,
29 U.S.C. §8 794, in connection wth federally assisted prograns
and activities.® The United States has often participated as

am cus curiae in cases involving section 504, both before the

Suprene Court and other federal courts.*

The issues raised in this case inplicate the ability of both
the Departnent of Justice and private plaintiffs to obtain relief

under title Il and section 504. Furt her nore, because the

?(...continued)

at 98 (1990), reprinted in 1990 U S.C. C.A N 303, 381.

® In 1976 the President directed the Secretary of Health,
Education, and Welfare to "establish standards for determ ning
who are handi capped i ndividual s and gui delines for determ ning
what are discrimnatory practices, within the neaning of section
504." Exec. Order No. 11914, 41 Fed. Reg. 17871 (1976). The
Secretary issued detailed regulations. See 45 CF.R pt. 86
(1978). In 1980, the Secretary's responsibility was transferred
to the Attorney Ceneral, Exec. Order No. 12250 (45 Fed. Reg.
72995 (1980)), and the regul ati ons were "deened to have been
i ssued by the Attorney General"” (id. at 72997; see 28 C.F.R pt.
41). The regul ations require each federal agency to issue its
own regul ati ons concerning discrimnation on the basis of
disability in the progranms and activities financially assisted by
t hat agency.

* See e.qg., Consolidated Rail Corp. v. Darrone, 465 U.S.
624 (1984); University of Texas v. Canenisch, 451 U S. 390
(1981); Southeastern Community College v. Davis, 442 U.S. 397
(1979); Trageser v. Libbie Rehabilitation Center, Inc., 590 F. 2d
87 (4th Cr. 1978), cert. denied, 442 U S. 947 (1979).




Attorney CGeneral does not have unlimted resources to enforce
civil rights laws, suits brought by private citizens as "private
attorneys general" are critical to the successful inplenentation

of those | aws. See, e.q., Alexander v. Gardner-Denver Co., 415

US 36, 45 (1974) (title VII of the 1964 GCvil R ghts Act

(enploynent)); Trafficante v. Metropolitan Life Ins. Co., 409

U S 205, 211 (1972) (title VIII of the 1968 Cvil Ri ghts Act

(fair housing)); Newran v. Piggie Park Enterprises, Inc., 390

U S. 400, 401-402 (1968) (title Il of the 1964 G vil R ghts Act

(public accommodations)).

[11. Argunent

The Anericans wth Disabilities Act is the nation's first
conprehensive civil rights statute protecting the rights of
persons with disabilities. The statute itself sets forth anong
its purposes:

(1) to provide a clear and conprehensive national mandate

for the elimnation of discrimnation against individuals

with disabilities;

(2) to provide clear, strong, consistent, enforceable

st andards addressing discrimnation against individuals with

disabilities;

and

(4) to invoke the sweep of congressional authority,

i ncluding the power to enforce the fourteenth anendnent and

to regul ate commerce, in order to address the major areas of

di scrimnation faced day-to-day by people with disabilities.
42 U.S.C. 8 12101(b). As we denonstrate below, this

conprehensive statute includes the right to be conpensated for



injuries resulting fromthe unlawful discrimnatory conduct of
state and | ocal governnent officials.

Title Il of the ADA was patterned after section 504 of the
Rehabi litation Act of 1973, the first federal statute to provide
broad prohibitions against discrimnation on the basis of
disability. Section 504 prohibits discrimnation in prograns
and activities receiving federal financial assistance (including
assi sted prograns of state and | ocal governnents).®> As we
di scuss in detail below, a recent Supreme Court decision
construing a simlar statute confirns the conclusion reached by
nost | ower courts that conpensatory damages are available in
private suits brought under section 504.

Even if the District of Colunbia is considered a state for
el event h anendnent purposes, it is not a bar to recovery of
damages under either title Il of the ADA or section 504.
Congress explicitly abrogated el eventh amendnent i munity when it
enacted the ADA. In the Gvil R ghts Renedi es Equalizati on Act
of 1986, Congress did the sanme for suits brought under section

504.

A Conpensat ory damages are avail able forns of relief
under title Il of the ADA and section 504 of the
Rehabi |l i tati on Act

> In 1978, section 504 of the Rehabilitation Act was anended
to apply also to progranms conducted by federal executive
agencies. 29 U S.C. §8 794 (as anended by Pub. L. 95-602, Title I,
88 119, 112(d)(2), Nov. 6, 1978, 92 Stat. 2982, 2987).

5



Congress explicitly patterned title Il's substantive and
enforcenent provisions after section 504. Section 203 of the
ADA, 42 U. S.C. § 12132, provides that enforcenent is to be
achi eved through the "renedi es, procedures, and rights set forth
in section 505 of the Rehabilitation Act," 29 U S. C. § 794a,
whi ch establishes the renedi es by which section 504 is enforced. °
As a result, the renedies afforded under title Il and section 504
are the sane.

Section 505 of the Rehabilitation Act does not itself
speci fy what renedi es are avail able for violations of section
504. Rather, it adopts the rights and renedi es avail abl e under
title VI of the Gvil R ghts Act of 1964, 42 U . S.C. 88 2000d et
seq., which prohibits discrimnation on the basis of race, color,
or national origin in federally assisted prograns. Most of the
| ower courts have held that conpensatory damages are authorized

under both section 5047 and title VI.8

® See S. Rep. No. 116, 101st Cong., 1st Sess. 57 (1989);
Rep. of Comm on Educ. and Labor at 98. I ndeed, Congress
i ntended that the enforcenent of title Il "should closely
paral |l el the federal government's experience" in enforcing
section 504. |d.

" See, e.qg., Bonner v. Lewis, 857 F.2d 559, 566 (9th Cir.
1988); Moore v. Warwi ck Public School District N. 29, 794 F.2d
322, 325 (8th Cir. 1986); C anpa v. Mssachusetts Rehabilitation
Commin, 718 F.2d 1, 5 (1st Cir. 1983); Mener v. Mssouri, 673
F.2d 969, 977-79 (8th Cir. 1982), cert. denied, 459 U. S 909, 916
(1982); Nelson v. Thornburgh, 567 F.Supp. 369 (E.D.Pa. 1983),
aff'd without opinion, 732 F.2d 147 (3d Cr. 1984), cert. denied,
469 U.S. 1188 (1985). See also Smith v. Robinson, 468 U S. 992,
1020 n. 24 (1984) ("courts generally agree that damages are
avai l abl e under § 504"). But see Marshburn v. Postmaster Gen.,
678 F. Supp. 1182 (D. M. 1988), aff'd w thout opinion, 861 F.2d

(continued...)




In a decision interpreting title I X of the Education
Amendments Act of 1972, 20 U.S.C. § 1681, yet another statute
patterned after title VI, the Suprene Court last termrul ed that
a private plaintiff is entitled to recover conpensatory damages.
Title I X prohibits gender discrimnation in federally assisted
education prograns. Like section 504, the enforcenent schene of
title I X adopts the rights and renedi es provided under title VI
Wi t hout specifying what particular renedies are available. ® The

Court's decision, Franklin v. Gam nnett County Public Schools,

112 S. C. 1028 (1992), disposes of any argunent that
conpensat ory damages are not available to private plaintiffs

seeking to enforce their rights under title VI-like statutes.

(...continued)

265 (4th Cir. 1988); Byers v. Rockford Mass Transit Dist., 635
F. Supp. 1387, 1391 (N.D.IIl. 1986); Shuttleworth v. Broward
County, 649 F.Supp. 35, 38 (S.D.Fla. 1986).
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The Suprene Court has noted that conpensatory danages may
be avail abl e under title VI, but has not actually ruled on the

i ssue. Guardians Assoc. v. Civil Service Commin of the Gty of
New York, 463 U.S. 582, 597 (1983) ("[i]n cases where intentiona
di scrimnation has been shown ... it nmay be that the victim of
the intentional discrimnation should be entitled to a
conpensatory award"). See also Glliamv. Cty of Omha, 388

F. Supp. 842 (D.Neb. 1975), aff'd, 524 F.2d 1013 (8th Cr. 1975)
(wi thout nention of renedies); Flanagan v. President and
Directors of Georgetown College, 417 F. Supp. 377 (D.D.C. 1976).
But see Concerned Tenants Assoc. v. Indian Trails Apartnents, 496
F. Supp. 522, 527 (N.D.11l. 1980).

® Cannon v. University of Chicago, 441 U S. 677, 694-96
(1979) (title I X patterned after title VI); N.A A CP. v. Mdical
Center, Inc., 599 F.2d 1247 (3d Cir. 1979) (title IX was
expressly intended by Congress to track the previously enacted
title VI).




In Franklin, a femal e student alleged that a hi gh school
teacher had continually abused her and subjected her to sexual
harassnent. The student had since graduated and sought damages.
The school district clainmed that only injunctive relief could be
awarded in a private suit under title I X. The Court disagreed,
hol di ng that conpensatory damages are available. 112 S. C. at
1032-33. It based its decision on the |ongstandi ng and
fundanmental principle of |aw that, absent clear congressional
direction to the contrary, federal courts have the power to award
any appropriate relief in a cognizabl e cause of action brought
pursuant to a federal statute. 1d. at 1033. Indeed, the Court
concl uded that courts should presune the availability of all
forms of relief unless Congress has expressly indicated
otherwse. 1d. (citing Davis v. Passman, 442 U S. 228, 246-47
(1979)).

Havi ng already held in Cannon v. University of Chicago, 441

US 677 (1979), that title I X is enforceable through an inplied
private right of action, the Franklin Court found no indication,
either in the statute itself or its legislative history, that
Congress intended to |imt the renmedies avail able under title I X
In fact, the Franklin Court noted that after Cannon, Congress

twi ce'® had the opportunity to limt the renedies avail abl e under

1 See the Givil Rights Renedies Equalization Amendnent of
1986, 42 U.S.C. 8§ 2000d-7, and the Cvil R ghts Restoration Act
of 1987, Pub.L. 100-259, 102 Stat. 28 (1988), both of which also
apply to title VI and to section 504.
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title I X and made no effort to do so either tine. ™ The Court
t hus concluded that the full range of renedies could be applied
inatitle IXsuit.

Because section 504 and title | X share a conmon enforcenent
mechani sm the reasoning in Franklin is equally applicable to
section 504. Another judge of this court has already adopted the
Franklin anal ysis and concl uded that conpensatory danages are

avai | abl e under section 504. 2 Doe v. District of Colunbia, 796

F. Supp 559, 572 (D.D.C. 1992). Every other court to address
this issue since Franklin has reached the sane concl usi on. See,

e.9., Wod v. Spring H Il College, 978 F.2d 1214, 1219-20

(11th CGr. 1992); J.L. and K.P. v. Social Sec. Admn., 971 F.2d

260, 264 (9th Gr. 1992); Kraft v. Menorial Medical Center, 807

F. Supp. 785, 790 (S.D. Ga. 1992); Al v. Gty of dearwater,

807 F. Supp. 701, 704-05 (MD. Fla. 1992); Tanberg v. Wl d County

Sheriff, 787 F. Supp. 970, 972 (D. Colo. 1992) (Franklin

1 Franklin, 112 S. C. at 1036-37. See also id. at 1039
(Scalia, J., concurring) (concluding that the Cvil Rights
Remedi es Equal i zati on Arendnent of 1986 was not only a validation
of Cannon, but "an inplicit acknow edgnent that damages are
avai l abl e [under title IX]").

2 Judge Thomas Hogan noted that two earlier cases decided
in this court had held that conpensatory damages are unavail abl e
under section 504. See Doe v. Southeastern University, 732
F.Supp. 7 (D.D.C. 1990); Duvall v. Postmaster General , 585
F. Supp. 1374 (D.D.C. 1984), aff'd without opinion, 774 F.2d 510
(D.C.GCr. 1985). Judge Hogan noted, however, that these cases
were decided prior to Franklin, and that the reasoning applied in
t hese cases "was misplaced.” Doe, 796 F. Supp. at 572, n. 13 &
14.




"provi des dispositive analysis" that conpensatory danmages are
avai | abl e under section 504).

Like title I X, section 504 was designed to protect the civil
rights of victins of discrimnation. And as with title |X
Congress has had anpl e opportunity to anend section 504 to

13

preclude the availability of conpensatory danages. By failing

to anend the renedi es provisions of section 504, even after nany
courts have held that damages are avail abl e under the statute, **
Congress has inplicitly confirmed that danages are, in fact,
avai |l abl e.

Because title Il of the ADA has adopted the rights and
remedi es avail abl e under section 504, the Franklin analysis also
conpel s the conclusion that conpensatory damages are avail abl e
under title 11.'" As with section 504 and titles VI and IX,
there is no indication whatsoever, in either the statutory
| anguage or the legislative history of title Il, that Congress

intended to limt the renedies available to a private

plaintiff.® To the contrary, the legislative history of title

13 See note 10, supra.

4 See note 7, supra.

5 There have as yet been no decisions addressing whet her

conpensat ory damages are avail able under title Il of the ADA

' This can be contrasted with the enforcenment procedures
of title Ill of the ADA, which applies to private entities
operating places of public accommobdati on and conmerci al
facilities. Title Ill does limt private plaintiffs to equitable
relief by reference to the procedures for enforcing title Il of

the Gvil R ghts Act of 1964, 42 U S.C. § 2000a-3(a). See 42
(continued...)
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|1 suggests that Congress intended the full range of renedies,
i ncl udi ng conpensat ory damages, to be avail able under title I
As with section 504, there is also a private right

of action for persons with disabilities, which includes
the full panoply of renedies.

B. Congress has expressly abrogated the states' el eventh
anmendnment inmmunity fromprivate suits brought under the
ADA and Section 504

The el event h amendnent, '8

as interpreted by the Suprene
Court, enbodies a general constitutional principle of state
sovereign immunity in federal court actions. The anmendnent,
therefore, precludes a federal court fromrendering judgnent

agai nst an unconsenting state in favor of a citizen of the state.

(... continued)

U S C 8§ 12188. See also the Departnment of Justice's regulation
inmplenenting title 111, 28 C.F.R 8 36.501(a) (1992), providing in
pertinent part, "Any person who is being subjected to

di scrimnation on the basis of disability in violation of the Act
or this part . . . may institute a civil action for preventive
relief, including an application for a pernmanent or tenporary

i njunction, restraining order, or other order."

" House Comm on Educ. and Labor, 101st Cong., 2d Sess.,
Anericans wth Disabilities Act of 1990, at 98, reprinted in 1990
US CCAN at 381; see also HR Rep. No. 485, 101st Cong.,
2d Sess. pt. 3, at 52 (1990), reprinted in 1990 U S.C.C A N 445,
475 (Report of the Judiciary Conmttee) (citing Mener v.

M ssouri, 673 F.2d 969 (8th Cr. 1982), cert. denied, 459 U S
909 (1982) (conpensatory danmages avail abl e under section 504);
S. Rep. No. 116, 101st Cong., 1st Sess., at 57-58 (1989).

' The el eventh anmendnent provides, "The Judicial power of
the United States shall not be construed to extend to any suit in
| aw or equity, comrenced or prosecuted agai nst one of the United
States by Citizens of another State, or by Citizens or Subjects
of any Foreign State.”
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Hans v. Louisiana, 134 U S. 1, 15 (1890). But the District of

Colunbia is not considered a state for el eventh anendment

purposes. See Best v. District of Colunbia, 743 F. Supp. 44, 46

(D.D.C. 1990) ("[t]he el eventh anendnent ... does not apply to
the District of Colunbia"”); Conmttee of Blind Vendors v.

District of Colunbia, 695 F. Supp. 1234, 1241 n.6 (D.D.C. 1988)

(sane).

Mor eover, even if it applied to the District of Colunbia,
the el eventh anmendnent would not bar a suit for danmages under
either title Il of the ADA or section 504. The Suprene Court has
hel d that Congress may abrogate the el eventh anmendnent w thout
the states' consent when acting pursuant to its plenary powers,

so long as it does so explicitly. See, e.q., Fitzpatrick v.

Bitzer, 427 U S. 445, 456 (1976) (Congress has the authority to
override states' imunity when | egislating pursuant to section 5

of the fourteenth anendnent); Atascadero State Hosp. v. Scanl on,

473 U. S. 234, 242 (1985) (Congress nust nake "its intention
unm st akably clear in the | anguage of the statute").
In the ADA, Congress expressly abrogated the States'
el eventh anmendnent immunity. Title V, which contains provisions
generally applicable to all other titles of the ADA, provides:

A State shall not be i mune under the el eventh

anmendnent to the Constitution of the United States from
an action in Federal or State court of conpetent
jurisdiction for a violation of this Act. |In any
action against a State for a violation of the
requirenments of this Act, renedies (including renedies
both at law and in equity) are available for such a
violation to the sane extent as such renedies are

12



avail able for such a violation in an action agai nst any
public or private entity other than a State.

Section 502 of the ADA, 42 U.S.C. § 12202 (parenthetical remark
inthe original). See also 28 CF.R 8§ 35.178; S. Rep. No. 116,
101st Cong., 1st Sess., at 184 (1989); and House Conm on Educ.
and Labor, 101st Cong., 2d Sess., Anericans with Disabilities Act
of 1990, at 138 (1990), reprinted in 1990 U S.C.C. A N at 421.

Simlarly, in the Cvil R ghts Renedi es Equalization
Anmendnent of 1986, 42 U.S.C. 8§ 2000d-7, Congress specifically
abrogated the states' immnity under the el eventh amendnment for

cases arising under section 504. *°

V. Concl usion
The Court should conclude that M. Galloway is entitled to
seek conpensatory damages under both title Il of the ADA and
section 504 of the Rehabilitation Act and, further, that the

el eventh anendnent is not a bar to obtaining such relief.

Dat ed: Washi ngton, D.C
April __, 1993
Respectful ly subm tted,
J. RAMSEY JOHNSON JAMES P. TURNER
United States Attorney Acting Assistant Attorney
for the District of Col unbia Ceneral for Gvil R ghts

D. C. BAR #243253

9 Congress al so abrogated the states' immunity under

title I'X, title VI, and the Age D scrimnation Act of 1975.
13



By:
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D. C. BAR #910885
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