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i
IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF M SSOUR

JEFFREY GORMAN, )
)
Plaintiff, ) No. 95-0475-CVv-W38
VS. )
)
STEVEN BI SHOP, et al, )
)
Def endant s. )
)

RESPONSE OF THE UNI TED STATES AS AM CUS CURI AE
TO DEFENDANTS SUPPLEMENTAL MOTI ON FOR SUMVARY JUDGVENT

. BACKGROUND

The defendants, nmenbers of the Board of Conmm ssioners ("the
Board") of the Kansas City, Mssouri Police Departnent
("KCMOPD'), have noved for summary judgment on plaintiff's clains
against themin their official capacities under both title Il of
the Americans with Disabilities Act ("ADA"), 42 U S.C § 12115-
12164, and section 504 of the Rehabilitation Act of 1973
("section 504" or "the Rehabilitation Act"), 29 U S.C. § 794.
The plaintiff has a spinal cord injury and uses a wheelchair. He
al l eges that defendants' failures to inplenent the requirenents
of the ADA and section 504 within the KCMOPD resulted in injuries
to himduring transportation to police headquarters follow ng his
arrest on May 31, 1992.

This Court has granted summary judgnent, on the basis of
"qualified imunity," in favor of Oficer Neil Becker, who
arrested and transported the plaintiff, Steven Bishop, forner

Chi ef of Police of the KCMOPD, and persons who were nenbers of



the Board at the time plaintiffs injuries occurred, on
plaintiff's ADA and Rehabilitation Act clainms against themin
their individual capacities. At the March 29, 1996 pretri al
conference, counsel for the defendants requested leave to file
the present notion for summary judgnent. By order dated April 1,
1996, the Court granted that request and al so granted the United

States leave to file a brief as am cus curiae in response to

def endants' arguments concerning the Rehabilitation Act only. !
For the reasons set forth below, the United States urges
t hat defendants' notion for sunmary judgnent be denied with

respect to the Rehabilitation Act claims. ?

1. ARGUVENT
A. Section 504 Covers Arrests and All Related Activities.

1. On its Face, Section 504's Language Prohibits
Discrimnation with Respect to All Activities of
Reci pi ents of Federal Financial Assistance.

Section 504's prohibition of discrimnation by recipients of

federal financial assistance is broad enough to cover arrests and

! The United States previously intervened in this case to

defend the constitutionality of title Il of the ADA, and has al so
filed two briefs as am cus curiae concerning the applicability of
title Il to arrests and all related activities. On February 9,
1996, followng a decision by this Court that title Il is not

unconstitutionally vague, defendants filed a notion requesting
the Court to reconsider and set aside its Novenber 14, 1995 order
allowing the United States to participate as am cus curiae. The
Court granted this notion on March 5, 1996, and, on March 15,
denied the United States' notion for reconsideration.

2 We assune for the purpose of addressing this issue that

the plaintiff has properly sued the defendants in their official
capacities.



all related activities, including the transportation of
arrestees. In pertinent part, section 504 reads as foll ows:

[n]o otherwi se qualified individual with a disability
inthe United States . . . shall, solely by reason of
her or his disability, be excluded fromthe
participation in, be denied the benefits of, or be

subjected to discrimnation under any program or
activity receiving Federal financial assistance .

29 U.S.C. § 794(a) (enphasis added). One of defendants' theories
is that this | anguage applies only to progranms and services
voluntarily sought out by persons with disabilities from which
t hey obtain sone benefit, not to arrests. See Suggestions in
Support of Supplenmental Mtion for Summary Judgnent (hereafter
"Def. Br.") at 12-14, 15.°

Section 504's plain | anguage does not support this theory.
Excluding a qualified individual with a disability from
participation in a programor activity and denying to such an
i ndi vidual the benefit of a programor activity are certainly two
ways in which a recipient of federal funds may viol ate section

504. However, Congress clearly expressed its intention to

3 Def endants m stakenly assert that this Court has

already ruled in their favor on this issue, pointing to the
Orders of March 26 and March 29, 1996, granting sunmary judgnent
in favor of O ficer Becker and forner Chief of Police Bishop with
respect to plaintiff's clainms against themin their individual
capacities. See Def. Br. at 12, 13-14. W do not read the
Court's decisions holding that defendants Becker and Bi shop coul d
assert the defense of "qualified imunity"” as tantanount to a
ruling in favor of the KCMOPD and the nenbers of the Board in
their official capacities. The Court has nerely concl uded that,
for the purposes of the defense of "qualified immunity," the
plaintiff's rights under the ADA and section 504 were not
"clearly established.” 1t has not concluded that these rights do
not exist at all.



prohibit a third type of conduct as well -- that which subjects
individuals with disabilities to discrimnation under federally-
funded progranms and activities. See 29 U S.C. 8§ 794(a). The
statute does not limt the "prograns” or "activities" under which
i ndi viduals may "subjected to discrimnation” to those
voluntarily sought out for the purpose of obtaining a benefit.
The definition of the term"programand activity” in the
Cvil R ghts Restoration Act of 1988, which applies to section
504, underscores this point. The termwas anended to clarify its
meaning in |ight of an unduly narrow interpretation by the

Suprenme Court in Gove Cty College v. Bell, 465 U. S. 555 (1984).

See 20 U.S.C. 8 1687; S. Rep. No. 64, 100th Cong., 2d Sess. 1-2
(1988), reprinted in 1988 U.S.C.C.A N. 3, 3-4.* Congress'

clarified definition provides:

[ T]he term ' programor activity' means all of the
operations of --

(1) (A) a departnent, agency, special purpose
district, or other instrunentality of a State
or of a local governnment; or

(B) the entity of such State or |oca
governnent that distributes such assistance

* See also Leake v. Long Island Jew sh Medical Center, 695
F. Supp. 1414, 1416 (E.D.N. Y. 1988), aff'd 869 F.2d 130 (2d Cir.
1989) (stating that the expressed purpose of the clarified
definition of "programor activity" in the 1988 G vil R ghts
Restoration Act was to "restore the broad scope of the coverage
and to clarify the application of . . . Section 504 of the
Rehabilitation Act of 1973") Bonner v. Arizona Departnent of
Correction, 714 F. Supp. 420, 422-23 (D. Ariz. 1989) (adopting
the rationale in Leake); Cohen v. Brown University, 809 F. Supp.
978, 982 (1992), aff'd 991 F.2d 888 (1st G r. 1993) (discussing
effect of Civil R ghts Restoration Act upon the definition of
"programor activity" in title I X of the Gvil R ghts Act).
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and each such departnent or agency (and each
other State or |ocal government entity) to
whi ch the assistance is extended, in the case
of assistance to a State or |ocal governnent;
20 U.S.C. § 1687; 29 U.S.C. 8 794(b)(1)(A) (enphasis added). By
using the phrase "all of the operations of," the definition
denonstrates that section 504 applies to every action taken by an
entity receiving federal financial assistance.
2. An O ficial Interpretation of Section 504 by the
Departnent of Justice Specifically Mentions Arrests.
We have previously directed the Court's attention to
commentary by the Departnent of Justice that specifically

identifies arrests as prograns or activities covered by section

504. See Menorandum of the United States as Amicus Curiae (filed

Nov. 14, 1995) at 9; Reply Brief of the United States as Am cus
Curiae (filed Dec. 27, 1995) at 8. This comentary, which we
have not previously quoted in full, appears in the Preanble to
the Department's 1980 regul ati on inplenenting section 504 with
respect to its federally-assisted prograns. It addresses a
police departnment's obligation toward arrestees who have hearing
i mpai rment s:

If a hearing-inpaired person is arrested,
the arresting officer's Mranda warning
shoul d be communi cated to the arrestee on a
printed formapproved for such use by the | aw
enf orcenent agency where thee [sic] is no
qualified interpreter immedi ately avail abl e
and communi cation is otherw se inadequate.
The form should al so advise the arrestee that
the | aw enforcenent agency has an obligation
under Federal law to offer an interpreter to
the arrestee without cost and that the agency




wll defer interrogation pending the
appearance of an interpreter.

45 Fed. Reg. 37,620 (1980) (enphasis added; citations omtted).
This is a reasonable interpretation of a statute by an agency
enmpowered to enforce it; thus it nust be given controlling

wei ght. See Chevron, U.S A, Inc. v. Natural Resources Defense

Council, Inc., 467 U S. 837, 844 (1984); United States v. Board

of Trustees for the University of Al abama, 908 F.2d 740, 746

(12th Cr. 1990) (applying Chevron to section 504 regul ations

i ssued by the Departnent of Education); Anericans Disabled for

Accessi bl e Public Transportation v. Skinner, 881 F.2d 1184, 1991

(3d Cir. 1989) (principles of Chevron apply to section 504

regul ati ons issued by Departnent of Transportation).?®

B. Plaintiff is an "Oherwise Qualified" Individual Wth a
Disability.

Def endants al so appear to be arguing that the plaintiff is
not an "otherw se qualified individual with a disability” within
t he neani ng of section 504. This argunent is first raised with

respect to the definition of the term"qualified individual wth

° The commentary set out above not only denonstrates that

the statute covers arrests, but refutes defendants' apparent
contention that, if section 504 applies to arrests at all, it
only applies in situations where a person is arrested because of
a disability. See Def. Br. at 13,14. The obligation to provide
an interpreter obviously exists without regard to the reason for
which a person with a hearing inpairnent was arrested. Likew se,
the plaintiff was entitled to be free of discrimnation in
connection with all actions related to his arrest and
transportation, even if he was not arrested because of his

di sability.



a disability" intitle Il of the ADA, see 42 U S.C. § 12131(2),
which the plaintiffs contend denonstrates that that statute was
intended to apply only to services, prograns and activities
voluntarily sought out for the purpose of obtaining a benefit.
See Def. Br. at 11-12. It is apparent, however, that the
defendants intend to nake the sane argunent with respect to
section 504. See id. at 13-14.

That neaning of the term"otherw se qualified individua
wth a disability" is not limted in the manner that defendants
suggest. The term "qualified handi capped person” in the
Departnment of Justice regulation inplenenting section 504 with
respect to its federally-assisted prograns is synonynous with the
terns "qualified individual with a disability" and "ot herw se
qualified individual with a disability.” The regul ation says
that a "qualified handi capped person” neans "a handi capped person
who neets the essential eligibility requirenents for the receipt
of . . . services." 28 CF.R 8 42.540(1) (1995). The
definition does not distinguish between services that are
voluntarily sought and those that, like the transportation of an
arrestee, are connected with an action to which a person with a
disability nmay be subjected involuntarily. The plaintiff
certainly was "qualified" for arrest within the neaning of this
definition, since he exhibited conduct that, according to the

police, warranted placing himunder arrest.



C. Def endants Are Not Entitled to Summary Judgnent on the
Question of VWether They Provided Plaintiff Wth a
"Reasonabl e Accommpbdati on."

Once the plaintiff was arrested, he was entitled, under the
Rehabilitation Act, to be free fromdiscrimnation with respect
to his transportation to the police station. Since the decision

in Sout heastern Community College v. Davis, 442 U.S. 397 (1979),

it has been clear that the obligation under section 504 to
refrain fromdiscrimnation requires a recipient of federa
fundi ng to nmake "reasonabl e accommodati ons" for persons wth
disabilities that do not fundanentally alter the nature of their
prograns and activities (i.e., that do not elimnate eligibility
criteria for participation that are essential). See id., at 410,

412. Al exander v. Choate, 469 U S. 287 (1985), subsequently

clarified and re-affirnmed the holding in Davis. See Id. at 300 &

n. 20, 308.

The defendants have failed to denonstrate that they
satisfied their legal obligation to nmake "reasonabl e
accommodati ons” for the plaintiff in connection with his arrest
and subsequent transportation. They claimthat section 504 does
not prohibit the use of a standard patrol wagon to transport
arrestees who use wheelchairs. See Def. Br. at 17, 19. However,
this point is irrelevant to their obligation to nake "reasonabl e
accommodati ons” for particular individuals with disabilities. It
does not follow fromthe fact that one type of vehicle nmay be

appropriate for transporting sone individuals in wheelchairs,



that the defendants had no obligation to nake a "reasonabl e
accommodation” for the plaintiff.

Def endants also claimthat they had no choice but to
transport the plaintiff in the manner they did, because he
appear ed i ntoxi cated, was uncooperative, and did not provide them
wWith specific informati on about the nature of his disability and
t he manner in which he should be transported. See Def. Br. at
20. There are, however, factual disputes concerning the
plaintiff's cooperativeness and the information he provided to
police officers. The plaintiff clains that he inforned the
of ficers who arrested himand O ficer Becker that the patrol
wagon was unsuitable to transport him See Affidavit of Jeffrey
Gorman, Exhibit "B" to Plaintiff's Suggestions in Opposition to
Separate Mdtion for Summary Judgnent of Defendant Becker, at | 7.
He further states that once the decision was nmade to transport
himin the patrol wagon, he requested that he be permtted to sit
on the cushion of his wheelchair for additional support. 1d. at
1 8. This request appears to have been denied. Oficer WIliam
Warren, an off-duty officer who assisted O ficer Becker in
placing the plaintiff into the patrol wagon, stated in his
deposition that the plaintiff provided no infornmation about
transporting himother than the manner in which he should be
[ifted fromhis wheelchair. Deposition of WlliamJ. Wrren,
Exhibit "A" to Def. Br. (hereafter "Warren Dep."), at 50, 54.

O ficer Becker does not recall whether the plaintiff gave

specific instructions about how to transport him Deposition of

9



Neil S. Becker, Exhibit "A" to Plaintiff's Suggestions in
Qpposition to Separate Mdtion for Summary Judgnent of Def endant
Becker, at 14, 15-16.

Additionally, significant factual issues exist as to whether
the plaintiff could have been safely transported in sone other
vehicle, such as in a patrol car. Defendants maintain that
transporting the plaintiff in a patrol car, unhandcuffed and with
access to an arned police officer, "would not have been safe for
the officer, the individual or other traffic on the public
streets." Def. Br. at 20.° It does not appear |ikely, however,
that the plaintiff, with his particular type of disability, would
have been able to disarmor otherw se injure an officer

transporting himin a patrol car, even if he were not handcuff ed.

D. Def endants Are Not Entitled to Summary Judgnent on the |ssue

of Whether Plaintiff's Injuries Resulted From | nadequate
O ficer Training.

We believe that the Rehabilitation Act requires police
departnents to train officers in the proper manner of detai ning
and transporting persons with disabilities, including individuals
who use wheel chairs. Defendants do not argue that such training
woul d have resulted in a fundanental alteration of the KCMOPD s

existing policies. Instead, they nake two argunents in response

6

See also Def. Br. at 15 (" Conprom sing an established
procedure such as the nmethod of transporting arrestees could
result in grave danger to police officers effecting the arrest,
byst anders who nmay have al ready been victim zed and indeed to the
di sabl ed i ndividual who nmay be a threat to hinself as well as

ot hers").
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to the plaintiff's allegation that no training or inadequate
trai ning had been provided.

First, by referring to the deposition testinony of Oficer
Warren, they suggest that officers in the KCMOPD are in fact
trained in the manner of arresting individuals in wheelchairs.
Def. Br. at 20. Oficer Warren's deposition is, at best,
anbi guous on the point. At one point in his deposition, he says
that he cannot recall having received training about handling
people wth disabilities in connection with arrests. See Warren
Dep. at 25. The nost that his deposition and the affidavit of
O ficer Neil Becker (which also acconpani es the sunmary judgnent
notion) can establish is that KCMOPD police officers are trained
to deal wth all arrestees -- with and without disabilities --
differently, dependi ng upon the circunstances surroundi ng the
arrest. See id. at 22-29; Affidavit of Neil S. Becker, Exhibit
"C'" to Def. Br., at 71 9, 10. See also Def. Br. at 20.

Second, defendants insist that additional training would not
have affected the outconme of this case, because the plaintiff had
not provided specific informati on about the nature of his
disability and the manner in which he should have been

transported. W have previously highlighted the factual disputes

precl udi ng sunmary judgnent that exist on this point. See Part
I'1.C, supra.

The governnent takes no position on the question of whether,
as of May 31, 1992, the KCMOPD provi ded police officers with

adequate training on the manner in which to detain and transport

11



arrestees with disabilities. Nor do we express an opinion on
whet her such training woul d have averted what occurred in this
case. W do believe, however, that training | aw enforcenent
officials in the proper techniques for detaining and transporting
persons with disabilities is a reasonabl e accommobdati on which
section 504 requires, and that factual disputes precluding
summary judgnent exist as to whether such training was provided,

and whet her appropriate policies were foll owed.

I11. CONCLUSI ON
For all of the foregoing reasons, the United States
respectfully requests this Court to deny defendants' notion for

sumrmary judgnent as to plaintiff's Rehabilitation Act clains.

Respectful ly subm tted,

STEPHEN L. HILL, JR DEVAL L. PATRICK
United States Attorney Assi stant Attorney Ceneral
For the Western District Cvil Rights D vision
of M ssouri
ALLEEN S. VANBEBBER By:
Deputy United States JOHN L. WODATCH
Attorney for the Western L. | RENE BOVEN

District of M ssouri CHRI STOPHER J. KUCZYNSKI ,
M ssouri Bar #41460 At t or neys
Suite 2300 Disability Rights Section
1201 Wal nut Street U S. Departnent of Justice
Kansas City, MO 64106 P. O Box 66738
Tel : (816) 426-3130 Washi ngton, D.C. 20035-6738
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