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The United States respectfully submits this reply memorandum of law in further support of its motion pursuant to Federal Rule of Civil Procedure 24 to intervene in this action filed by plaintiff Aleeha Dudley against defendants Miami University and Dr. David C. Hodge.

PRELIMINARY STATEMENT
The Americans with Disabilities Act (“ADA”) requires that as schools incorporate new technologies into their curricular and co-curricular programs, they ensure that the educational benefits conferred through those technologies are equally available to students with disabilities.  As one of the first cases to address public universities’ obligation to do so under Title II of the ADA, 42 U.S.C. § 12131 et seq., this case is of prime importance.

Attempting to ward off the United States’ participation in this case, Miami University devotes much of its opposition to the labored argument that the United States cannot intervene in this suit because the United States Department of Justice (the “Department”) purportedly did not satisfy Title II’s procedural requirements for initiating suit.  Setting aside that the Department did satisfy these requirements, Miami University’s argument misapprehends the law’s distinction between initiation of and intervention in suits, and the fact that the requirements applicable to the former do not necessarily apply to the latter.  Indeed, the United States need do no more to intervene here than satisfy the requirements of Rule 24—which it has done.

Miami University argues otherwise, contending principally that: (i) the United States does not have a substantial interest to intervene as of right under Rule 24(a), and (ii) permitting the United States’ alternative request to intervene under Rule 24(b) will vastly expand the scope of this litigation, resulting in undue delay and prejudice.  Neither argument has merit.

First, it strains credulity to argue that the United States does not have a substantial interest in ensuring that the statute Congress charged the Department with enforcing, and the Title II regulation the Department itself promulgated, are properly and consistently applied to protect students with disabilities.  This is particularly so as universities like Miami University increasingly adapt technologies to new educational uses, and as students like Ms. Dudley begin to bring suit under the ADA to challenge schools’ discriminatory use of inaccessible technologies.  

Second, though the United States seeks to remedy Miami University’s discrimination against not just Ms. Dudley but also other persons with disabilities, this will not unreasonably expand the scope of this litigation, as Ms. Dudley’s and the United States’ claims share substantial commonalities.  The crux of both complaints is the same: Miami University discriminates against individuals with disabilities by employing inaccessible technologies.  Both Ms. Dudley and the United States allege violations of Title II, and both will seek discovery on many of the same technologies.  Ms. Dudley and the United States accordingly can seek to consolidate their litigation efforts—a factor favoring intervention and mitigating any potential delay or prejudice.

No court has ever denied the United States’ motion to intervene in a pending Title II action.  The United States respectfully requests that given the important interests at stake here, this Court grant its motion to intervene.
STATEMENT OF FACTS


In May 2013, Ms. Dudley complained to the Department that Miami University had violated Title II of the ADA by using educational technologies and course materials that were inappropriate to Ms. Dudley’s vision disability—and were thus inaccessible to her.  (Lynch Decl. ¶ 2.)  Shortly after receiving this complaint, the Department commenced an investigation to review Miami University’s use of various web-based technologies and determine whether individuals with disabilities could equally benefit from Miami University’s educational opportunities.  (Id. ¶ 3.)

The Department’s investigation continued into 2014.  By letter dated April 7, 2014, the Department notified counsel of record in this litigation of the investigation.  (See Smith Aff. Ex. B, Doc. 34-1 at PageID 307-310.)  The Department requested that Miami University furnish certain information and explained that the Department would review: (i) Miami University’s use of technologies in its curricular and co-curricular programs and activities, and (ii) the impact of these technologies on individuals with disabilities, including Ms. Dudley.  (Id. at PageID 307, 309.)  On April 25, 2014, Miami University Deputy General Counsel Mitchell McCrate responded to the Department’s request for information.  Mr. McCrate requested that the Department copy Miami University’s counsel of record in this litigation on any future correspondence.  (Lynch Decl. ¶ 5.)  Mr. McCrate also submitted various documents and information as part of Miami University’s “initial response” to the Department’s investigation.  (Id.)  The Department reviewed this information and continued to collect and review information from other sources.  (Id. ¶ 6.)  
At the conclusion of this investigation, the Department notified Mr. McCrate by phone on June 24, 2014, and by letter dated June 25, 2014, of the Department’s finding that Miami University had violated Title II.  (See id. ¶¶ 8-9; Smith Aff. Ex. A, Doc. 34-1 at PageID 305-06.)  The Department’s June 25, 2014 letter noted that the Department had come to this conclusion after, inter alia, interviewing individuals with disabilities who had been impacted by Miami University’s use of inaccessible technologies, reviewing documents that the parties had filed and exchanged in this lawsuit, reviewing documents and information that Miami University had provided to the Department, and evaluating Miami University’s digital course materials and educational technologies, including its learning management systems.  (Smith Aff. Ex. A, Doc. 34-1 at PageID 305.)  The Department also notified Miami University that the Department would seek to intervene in this case, but stated that if the parties consented, the Department would first participate in their ongoing efforts to resolve this action.  (Id. at PageID 306.)  Both parties consented, and for the next eleven months, the Department actively participated in those resolution efforts. (Lynch Decl. ¶ 10.)
Those efforts reached an impasse in May 2015.  To protect the interests of the United States and to vindicate the civil rights of individuals with disabilities who, like Ms. Dudley, have been denied equally effective access to Miami University’s educational opportunities, the United States moved to intervene in this action.  (See Doc. 26 at PageID 224-255.)
  
ARGUMENT


Miami University asserts that the United States lacks the authority to intervene in this action because: (1) the Department purportedly has not satisfied Title II’s statutory and regulatory prerequisites for initiating enforcement actions, and (2) the United States purportedly has not satisfied Federal Rule of Civil Procedure 24’s requirements for intervention.  Neither of these arguments has merit.  No restriction on the United States’ authority to intervene exists in this case.  Indeed, the United States’ participation in this suit is critical to ensure the ADA’s proper interpretation and application to Ms. Dudley’s claims, particularly because this case involves the rapidly evolving use of technology in higher education.  Additionally, because the alternative to the United States’ intervention here is the initiation of a separate suit, judicial economy and efficiency favor intervention.

I. The United States Has the Authority to Intervene in This Action.
Contrary to Miami University’s assertion, the United States need not satisfy any of Title II’s statutory or regulatory prerequisites for initiating suit because it seeks here to intervene in an existing suit.  But even were that not so, the Department has satisfied the procedural prerequisites for initiating suit against Miami University.  Miami University’s assertion that the United States lacks the authority to intervene in this action accordingly should be rejected.
A. Title II’s Pre-Suit Procedural Requirements Do Not Apply Where the United States Seeks to Intervene in an Existing Lawsuit.

Miami University suggests that the procedural prerequisites for the United States’ initiation of Title II enforcement actions apply when the United States seeks to intervene in existing Title II suits, relying on a single case (from outside this circuit) to assert:  “Federal courts regularly deny motions to intervene on grounds of futility,” including where the proposed intervenor lacks standing to initiate an independent lawsuit.  (Opp. at 3, Doc. 34 at PageID 292.)  The law in this circuit, however, is directly to the contrary.  The United States Court of Appeals for the Sixth Circuit has specifically considered and rejected this approach, concluding that “an intervenor need not have the same standing necessary to initiate a lawsuit in order to intervene in an existing district court suit where the plaintiff has standing.” Reliastar Life Ins. Co. v. MKP Invs., 565 F. App’x 369, 371 (6th Cir. 2014) (quoting Providence Baptist Church v. Hillandale Comm., Ltd., 425 F.3d 309, 315 (6th Cir. 2005) (citation omitted)) (emphasis added); see Michigan State AFL-CIO v. Miller, 103 F.3d 1240, 1245 (6th Cir. 1997) (same); Davis v. Lifetime Capital, Inc., 560 F. App’x 477, 489 (6th Cir. 2014) (“Although other Circuits have required would-be intervenors to show standing, these decisions fail to persuade us that we should follow suit.”).

Miami University nevertheless conflates the requirements for intervention with the procedural requirements that apply to the Department’s initiation of Title II enforcement actions.  In doing so, it mischaracterizes United States v. Arkansas, No. 10-cv-327, 2011 WL 251107 (E.D. Ark. Jan. 24, 2011) as a case in which a court prohibited the Department from intervening in a Title II suit because the Department had purportedly failed to satisfy Title II’s procedural requirements for initiating suit.  (See Opp. at 8, Doc. 34 at PageID 297-98.)  But Arkansas did not involve intervention; rather, it was an independent enforcement action initiated by the Department.  See Arkansas, 2011 WL 251107, at *1.  No court has ever required the Department to satisfy Title II’s procedural prerequisites for initiating suit before intervening in an existing Title II suit.  Nor has any court ever denied the Department’s motion to intervene in a Title II action.

Indeed, the United States Supreme Court has recognized that the United States may intervene in actions even where the United States lacks the statutory authority to initiate an independent lawsuit.  In SEC v. United States Realty & Improvement Company, the Supreme Court held that even though the SEC did not have the statutory authority to institute an independent action, “we think it plain that the [SEC] has a sufficient interest in the maintenance of its statutory authority and the performance of its public duties to entitle it [to] intervention.”  310 U.S. 434, 459, 460 (1940).  Further confirming the United States’ broad authority to intervene, the Supreme Court amended Rule 24 in 1946 to add subsection (b)(2)—which provides that a government agency may seek to intervene in a case involving a statute or executive order the agency administers—specifically to avoid “exclusionary constructions” of the United States’ authority to intervene.  Fed. R. Civ. P. 24 advisory committee’s note (1946); see Fed. R. Civ. P. 24(b)(2). 
Absent any statutory limitation, the United States accordingly may intervene in pending suits irrespective of whether it has satisfied the statutory prerequisites to independently initiate suit.  See, e.g., Johnson v. Nekoosa-Edwards Paper Co., 558 F.2d 841, 847 (8th Cir. 1977) (permitting EEOC to intervene in private action even though it had not attempted to conciliate; statute’s conciliation requirement applies to EEOC’s initiation of enforcement actions, not to its intervention in private suits); Glass v. IDS Fin. Servs., 778 F. Supp. 1029, 1048-50 (D. Minn. 1991) (same); Stuart v. Hewlett Packard, 66 F.R.D. 73, 76 (E.D. Mich. 1975) (same).

Turning to Title II of the ADA, nothing in the text of the statute or its implementing regulation restricts the Department’s authority to intervene in pending lawsuits or imposes on the Department any procedural prerequisites for intervention.  Title II adopts the “remedies, procedures, and rights” applicable to Section 504 of the Rehabilitation Act of 1973, which in turn adopts the “remedies, procedures, and rights” set forth in Title VI of the Civil Rights Act of 1964.  See 42 U.S.C. § 12133; 29 U.S.C. § 794a(a)(2); 42 U.S.C. § 2000d-1.  While other titles of the Civil Rights Act require the Attorney General to meet certain pre-intervention requirements, Title VI contains no such requirement.  Compare Title II of the Civil Rights Act of 1964, 42 U.S.C. § 2000a-3(a) (Attorney General may intervene in private suit after certifying that the case is of general public importance), and Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-5(f)(1) (same), and Title IX of the Civil Rights Act of 1964, 42 U.S.C. § 2000h-2 (same), with Title VI of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d et seq. (no provision requiring Attorney General’s certification before seeking to intervene in a private suit).
  Title II of the ADA and its implementing regulation likewise do not require the Attorney General to satisfy any procedural requirements to intervene.  See 42 U.S.C. §§ 12131-12134; 28 C.F.R. pt. 35.  Given the absence of any such statutory or regulatory requirement, Miami University’s challenge to the Department’s authority here should be rejected, and the Department’s permissible construction of the scope of its authority to intervene should be accorded deference.  See City of Arlington, Tex. v. FCC, 133 S. Ct. 1863, 1868-69 (2013) (deferring to permissible statutory construction by federal agency concerning scope of the agency’s statutory authority); Chase Bank USA, N.A. v. McCoy, 562 U.S. 195, 208 (2011) (courts must defer to “an agency’s interpretation of its own regulation . . . unless that interpretation is plainly erroneous or inconsistent with the regulation”) (citation and internal quotation marks omitted).
B. In Any Event, the Department Complied with Title II’s Pre-Suit Procedural Requirements.

Though the Department need not comply with Title II’s procedural prerequisites for initiating enforcement actions when it seeks to intervene in existing actions, the Department has done so here.
  The enforcement procedures under Title VI of the Civil Rights Act of 1964, which Title II of the ADA incorporates by reference, require that before initiating suit, the United States “advise[] the appropriate person or persons of the failure to comply . . . and . . . determine[] that compliance cannot be secured by voluntary means.”  42 U.S.C. § 2000d-1.  The Department’s Title II regulation similarly requires that before the Department initiate suit, either the Department or a “designated” federal agency must conduct an investigation or compliance review and, “[w]here appropriate,” attempt informal resolution and issue a letter of findings.  See 28 C.F.R. §§ 35.170-35.174.  Here, the Department received from Ms. Dudley a complaint alleging discrimination by Miami University.  Exercising its discretion to retain this complaint, see 28 C.F.R. §§ 35.171(a)(2)(ii), 35.190(e), the Department notified Miami University of its investigation; conducted an investigation; issued a letter of findings; and before filing the present motion to intervene, engaged in eleven months of discussions with the parties in an attempt to resolve the United States’ and Ms. Dudley’s claims against Miami University.

Misreading the Title II regulation, Miami University suggests that the Department must first determine that voluntary compliance cannot be achieved before it issues a letter of findings.  (Opp. at 7, Doc. 34 at 296.)  The regulation makes clear, however, that the Department must do so only “[w]here appropriate.”  28 C.F.R. § 35.172(c).  As the author of the regulation, the Department submits that it is not “appropriate” to require the Department to attempt to obtain voluntary compliance before issuing a letter of findings when seeking to intervene in ongoing litigation.  See McCoy, 562 U.S. at 208 (courts must defer to “an agency’s interpretation of its own regulation”).  This is particularly so here, where the United States’ interest in ensuring the ADA’s proper interpretation and application in this litigation (see discussion in Part II, infra) persists notwithstanding the disposition of its own claims against Miami University.

Miami University also challenges the adequacy of the Department’s June 25, 2014 letter of findings.  (Opp. at 7, Doc. 34 at PageID 296.)  That letter notified Miami University that:

· Miami University had used inaccessible technologies and had provided to individuals with disabilities digital files and multimedia that were inaccessible.  

· Because these technologies and digital materials were inaccessible to individuals with disabilities, Miami University had denied these individuals the benefit of the university’s curricular and co-curricular services, programs, and activities.

· Miami University had thereby violated Title II, 42 U.S.C. §§ 12131-12134, and various provisions of the Title II regulation, 28 C.F.R. pt. 35, including: (1) the regulation’s general prohibition against disability discrimination, (2) the provisions concerning public entities’ obligations to ensure that communications with individuals with disabilities are as effective as communications with others, and (3) the provision providing that public entities must reasonably modify policies, practices, and procedures where necessary to avoid disability discrimination.

· The remedies sought by the Department included “remediation of technological barriers, policy and procedure modifications, training, auditing, monitoring, and legal and equitable relief for aggrieved individuals.”

· The Department would like to engage in the parties’ ongoing discussions “to resolve the Department’s . . . and [Ms. Dudley’s] claims through a comprehensive consent decree.”

(See Smith Aff. Ex. A, Doc. 34-1 at PageID 305-06.)  
Miami University cannot genuinely dispute that the Department’s letter satisfies the essential elements of 28 C.F.R. § 35.172(c) by: (1) notifying Miami University of the Department’s findings of fact and conclusions of law, (2) describing the remedies sought by the Department, and (3) conveying the Department’s offer to engage in discussions to resolve the United States’ claims.  See 28 C.F.R. § 35.172(c).
  To the extent Miami University insists that the letter must contain greater detail, the Department submits that as the federal agency charged with enforcing Title II of the ADA, it retains the discretion to determine the form of notice—and the extent of detail—it provides in any given case.  See Exec. Order No. 12250 § 1-203, 45 Fed. Reg. 72,995 (Nov. 4, 1980) (delegating to the Attorney General the authority to, inter alia, “develop standards and procedures for taking enforcement actions and for conducting investigations and compliance reviews” pursuant to Title VI of the Civil Rights Act and Section 504 of the Rehabilitation Act); 42 U.S.C. § 12134 (directing the Attorney General to promulgate ADA Title II regulations consistent with the Attorney General’s Section 504 regulations).  The Department’s determination here that its June 25, 2014 letter to Miami University satisfies the essential requirements of 28 C.F.R. § 35.172(c) accordingly is well within its discretion.  Cf. Mach Mining, LLC v. EEOC, 135 S. Ct. 1645, 1654-56 (2015) (given the EEOC’s “extensive discretion to determine the kind and amount of communication with an employer appropriate in any given case,” a court may perform only a “narrow,” “relatively barebones review” of the EEOC’s compliance with statutory pre-suit procedural requirements).
II. The United States Has Satisfied the Requirements of Federal Rule of Civil Procedure 24.
Having established that the United States has the authority to intervene in this action, the only relevant question is whether the United States has satisfied the requirements of Federal Rule of Civil Procedure 24.  Miami University claims that the United States has not, but as discussed below, none of Miami University’s arguments is persuasive.  The United States should be permitted to intervene as of right (Rule 24(a)), or alternatively, by permission (Rule 24(b)).

C. The United States Should Be Permitted to Intervene as of Right Pursuant to Rule 24(a).
Miami University objects to the United States’ intervention as of right because: (1) the United States purportedly does not have a substantial interest in Ms. Dudley’s claims in this litigation, and (2) Miami University believes Ms. Dudley will adequately represent the United States’ interests.  (Opp. at 10-13, Doc. 34 at PageID 299-302.)  Miami University’s first argument ignores that the United States’ representation of broader public interests gives it a unique interest in ensuring that Title II of the ADA—a statute with which the Attorney General is charged with enforcing—is properly interpreted and applied in this litigation.  And Miami University’s second argument similarly ignores that because the United States’ interests are necessarily broader than Ms. Dudley’s, a private litigant like Ms. Dudley cannot step into the United States’ shoes to advance the United States’ positions.
1. The United States Should Be Permitted to Intervene to Prevent Impairment of Its Substantial Legal Interests.

The Sixth Circuit instructs that even “close cases should be resolved in favor of recognizing an interest under Rule 24(a).”  Miller, 103 F.3d at 1245 (“‘[I]nterest’ is to be construed liberally.”).  But this is far from a close case.  And the United States need only show the “possib[ility]” that its interests could be impaired if it is not permitted to intervene.  Id. at 1247.  This is a “minimal” showing.  Id.  At stake in this litigation are key interests of the United States that will be impaired if the United States’ motion to intervene is denied.

First, the United States has a substantial interest in ensuring that other students with disabilities who rely on assistive technologies and who experienced the same or similar barriers as Ms. Dudley have equal educational opportunities at Miami University.  (See Plaintiff-Intervenor United States’ Proposed Compl. in Intervention at ¶¶ 2, 46, Doc. 26-1 at PageID 240, 249.)  Any adverse ruling concerning Miami University’s technologies, policies, or practices would hinder the United States’ claims on behalf of other aggrieved Miami University students.  Cf. Coal. to Defend Affirmative Action v. Granholm, 501 F.3d 775, 787 (6th Cir. 2007), rev’d on other grounds, 134 S. Ct. 1623 (2014) (potential adverse ruling that might hinder would-be intervenors’ interest in challenging admissions policy was sufficient for finding of impairment).

Second, the United States has a substantial interest in ensuring the ADA’s proper and consistent interpretation and application in a rapidly evolving area—viz., the use of technology by educational institutions.  Congress directed the United States to enforce the ADA in the public interest, 42 U.S.C. §§ 12101(b)(3), 12133, and the Department’s regulation implementing Title II, 28 C.F.R. pt. 35, is the focus of this action.  Cf. Olmstead v. L.C., 527 U.S. 581, 597-98 (1999) (“Because the Department is the agency directed by Congress to issue regulations implementing Title II, . . . its views warrant respect.”).  This is one of the first ADA cases to address the use of technology in postsecondary education—an issue that was of particular concern to Congress in enacting the ADA, and which has been a focus of the Department.
  Any adverse ruling in this case could impair the United States’ interest in ensuring the proper and consistent application of the ADA in this area of special importance.  See Miller, 103 F.3d at 1245, 1247 (finding impairment where “the precedential effect of an adverse ruling . . . could hinder [the Michigan Chamber of Commerce’s] efforts to litigate the validity of Michigan’s system for regulating campaign finance”); AB v. Rhinebeck Cent. Sch. Dist., 224 F.R.D. 144, 156-57 (S.D.N.Y. 2004) (potential for adverse ruling that would hinder proper enforcement of Title IX of the Education Amendments Act of 1972 was sufficient for United States’ intervention).  

Miami University summarily claims that the United States “lacks a substantial interest in th[is] case” because it “seeks to expand plaintiff’s lawsuit far beyond her limited claims involving visual impairment.”  (Opp. at 10, Doc. 34 at PageID 299).  But Miami University cites no authority for its argument that expansion of a case is relevant to the Rule 24(a) analysis or, more specifically, to the question whether an intervenor has a substantial legal interest.  Indeed, in Grutter v. Bollinger, the Sixth Circuit held that the district court should have permitted more than a dozen students to intervene in a case challenging the University of Michigan’s use of race in admission decisions.  188 F.3d 394, 396-99 (6th Cir. 1999), rev’d in part on other grounds, Gratz v. Bollinger, 539 U.S. 244 (2003).  Focusing on whether the intervenors had identified a substantial legal interest that might be impaired absent intervention, the Court found that they had—namely, an equal “educational opportunity.”  Grutter, 188 F.3d at 398-400; cf. Brown v. Bd. of Educ., 84 F.R.D. 383, 400-01 (D. Kan. 1979) (permitting intervention by parents and schoolchildren impacted by racially segregated junior and senior high schools, though it greatly expanded the scope of the litigation); Beer v. XTO Energy, Inc., No. 07-cv-798, 2010 WL 2773311, at *6 (D. Okla. July 13, 2010) (granting class action intervenor leave to amend complaint to potentially raise new claims on behalf of class).  Having identified substantial interests that could be impaired if the United States is not permitted to intervene, the United States should be permitted to intervene here as of right.
2. Private Litigants Cannot Attend to the United States’ Interests.
However experienced Ms. Dudley’s counsel may be (Opp. at 11, Doc. 34 at PageID 300), they cannot represent the United States’ broader, unique interests in this case.  Congress expressly charged the Attorney General with ensuring the “clear, strong, [and] consistent” enforcement of Title II of the ADA.  See 42 U.S.C. §§ 12101(b)(2), (3); see also id. §§ 12133, 12134.  While Ms. Dudley’s counsel must represent and advocate for her interests, see, e.g., Ohio Rules of Prof’l Conduct r. 1.2(a), the Attorney General must ensure that the United States’ views on the proper interpretation of Title II are represented in this case, which is one of the first to address Title II’s application to the increasing use of technology in postsecondary education.  Cf. Gen’l Tel. Co. v. EEOC, 446 U.S. 318, 326 (1980) (“the EEOC is not merely a proxy for victims of discrimination,” but “acts also to vindicate the public interest in preventing . . . discrimination”); Rhinebeck Cent. Sch. Dist., 224 F.R.D. at 157 (holding that private plaintiffs “will not adequately represent the Government’s interest” and noting that “[t]he Government certainly has a legally protectable interest in assuring that all students at [the high school] are protected by Title IX, not merely the Plaintiffs named in this case”).  

Moreover, contrary to Miami University’s suggestion (see Opp. at 11, Doc. 34 at PageID 300), the fact that the Attorney General does not intervene in every case does not prove that private litigants like Ms. Dudley can represent the United States’ interests.  The Attorney General must exercise her discretion to determine how to allocate the Department’s limited resources, and must accordingly make choices as to which cases necessitate the United States’ intervention.  Her exercise of that discretion cannot be turned on its head to mean that private litigants can represent the United States’ interests, or that the United States should be prohibited from representing the public’s interest in every ADA case initiated by a private litigant.  Cf. Meyer v. Macmillan Publ’g Co., 85 F.R.D. 149, 150-51 (S.D.N.Y. 1980) (permitting EEOC to intervene and noting that “[t]he EEOC’s decision that this case warrants the allocation of its limited resources is entitled to deference”).

D. Permitting the United States to Intervene Pursuant to Rule 24(b) Will Not Unduly Delay or Prejudice Adjudication of the Existing Parties’ Rights.

In opposing the United States’ alternative request to intervene by permission, Miami University does not dispute that this case involves a statute and regulation that Congress has charged the Attorney General with administering, see Fed. R. Civ. P. 24(b)(2), or that the United States’ and Ms. Dudley’s claims share common questions of law and fact, see Fed. R. Civ. P. 24(b)(1)(B).  Rather, Miami University’s sole objection is that the United States’ intervention purportedly would unduly delay and prejudice the Court’s adjudication of the parties’ rights.  See Fed. R. Civ. P. 24(b)(3).  This objection is unfounded.
 

First, Miami University attempts to suggest that the United States’ participation in the parties’ resolution discussions is the source of the current impasse in resolution efforts.  (See Opp. at 12, Doc. 34 at PageID 301.)  This argument misrepresents the substance of the parties’ negotiations.
  But even if did not, Miami University cites no authority that a potential intervenor’s impact on extrajudicial negotiations is relevant to whether its intervention would result in undue delay or prejudice to the Court’s “adjudication of the original parties’ rights.”  Fed. R. Civ. P. 24(b)(3) (emphasis added).  
Second, no undue delay or prejudice could result from the United States’ intervention here because this litigation is still at the earliest stage.  See Estate of Siemen v. Huron Med. Ctr., No. 11-cv-11249, 2012 WL 909820, at *7 (E.D. Mich. Mar. 16, 2012) (intervention was timely for purposes of Rule 24(b) because case was “in the early stages of discovery” and “[t]rial [wa]s not set to occur for another year”).  Miami University has neither answered nor moved to dismiss Ms. Dudley’s Complaint, and the parties have not yet litigated any factual or legal issues.

Third, its conclusory assertions notwithstanding, Miami University has failed to show that the United States’ intervention would unreasonably expand the scope of this action.  The United States’ claims have much in common with Ms. Dudley’s: both allege that Miami University uses inaccessible technologies and that it otherwise failed to provide Ms. Dudley with timely and adequate access to curricular and co-curricular materials.  The principal difference between their complaints is that the United States’ goes beyond Ms. Dudley’s to allege that Miami University has discriminated against other students with disabilities.  Nonetheless, much of the discovery relevant to the United States’ claims is relevant to Ms. Dudley’s: all of the technologies that Ms. Dudley alleges are inaccessible to her are relevant to the United States’ allegations that Miami University has discriminated against other individuals with vision disabilities, and many of those same technologies are ones that the United States’ investigation has revealed are also inaccessible to individuals with hearing and learning disabilities.  
Given the substantial overlap between the United States’ and Ms. Dudley’s claims, counsel for the United States and counsel for Ms. Dudley can seek to work together to consolidate their discovery efforts and ensure the efficient presentation of evidence at any trial in this case.  Thus, even if the United States’ intervention here could potentially result in some delay, it will not result in any “undue delay” that would warrant denying permissive intervention.  See Bd. Of Trs. of Cleveland Asbestos Workers Pension Fund v. Berry Pipe & Equip. Insulation Co., No. 08-cv-1082, 2008 WL 4619748, at *5 (N.D. Ohio Oct. 16, 2008) (noting that courts should deny permissive intervention when addition of intervenor will cause “undue delay,” and holding that while the scope of discovery on intervenors’ claim “necessarily [would be] broader than the narrow issue” presented by plaintiffs’ claims, “the scope of discovery . . . would not be so broad as to preclude intervention” because intervenors and plaintiffs shared “common questions of . . . law and fact”) (emphasis in original); Meyer, 85 F.R.D. at 150 (no undue delay or prejudice from EEOC’s intervention; EEOC would “co-ordinate its discovery with plaintiffs’,” and because EEOC and plaintiffs both claimed sex discrimination, their proof at trial “should match”).  
III. Judicial Economy and Efficiency Favor Intervention.

As the preceding discussion suggests, judicial economy and efficiency favor the United States’ intervention in this case.  Ms. Dudley’s and the United States’ claims raise legal and factual issues that are so intertwined that litigation of Ms. Dudley’s and the United States’ claims in separate suits would make little practical sense.  Indeed, “[t]he purpose of the rule allowing intervention is to prevent a multiplicity of suits where common questions of law or fact are involved.”  United States v. Marsten Apartments, Inc., 175 F.R.D. 265, 267 (E.D. Mich. 1997) (quoting Wash. Elec. Coop., Inc. v. Mass. Mun. Wholesale Elec. Co., 922 F.2d 92, 97 (2d Cir. 1990); see Horrigan v. Thompson, No. 96-cv-4138, 1998 WL 246008, at *3 (6th Cir. May 7, 1998) (“[J]udicial economy is a relevant consideration in deciding a motion for . . . intervention.”) (citation and internal quotation marks omitted).  Should the United States be forced to file a separate suit, it will need to conduct much of the same discovery and repeat much of the same evidence that will be presented in this litigation.  As such, “the concerns for judicial economy underlying Rule 24(b) would best be served by allowing intervention” in this case.  Marsten Apartments, 175 F.R.D. at 270 (noting also that “if the proposed intervenors filed a separate lawsuit, it would likely be consolidated and tried with the current case”); see Shreve v. Franklin Cnty., Ohio, No. 10-cv-644, 2010 WL 5173162, at *3 (S.D. Ohio Dec. 14, 2010) (“[B]ecause the Department of Justice’s claims overlap with those of Plaintiffs and similar relief is sought, judicial economy and efficiency are furthered by allowing the Department of Justice to intervene as opposed to filing a separate action against Defendants.”).
CONCLUSION

For the reasons set forth above and in the United States’ moving memorandum, this Court should grant the United States’ motion to intervene.
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� References to “Opp.” are to Defendants’ Memorandum in Opposition to Motion of United States to Intervene, dated June 5, 2015 (Doc. 34 at PageID 290-303); references to “Smith Aff.” are to the Affidavit of Elizabeth T. Smith, Esq., dated June 4, 2015 (Doc. 34-1 at PageID 304-310); references to “Lynch Decl.” are to the accompanying Declaration of William F. Lynch, dated June 22, 2015.


� Miami University’s opposition to the United States’ motion contains numerous representations concerning the parties’ confidential settlement positions and discussions.  (See Opp. at 2-3, 12, Doc. 34, PageID 291-92, 301.)  The United States disagrees with Miami University’s representations and objects to Miami University’s discussion of these confidential positions and discussions.  See S.D. Ohio Civ. R. 16.3(c) (“[A]ll communications made by any person  . . . during ADR proceedings conducted under the authority of this Court are confidential . . . .”); cf. Dlott, J., Standing Order on Civil Procedures §§ B.5., G.2. (May 2014) (letters containing confidential settlement discussions shall not be filed in the public record); Fed. R. Evid. 408(a)(2) (evidence of conduct or statements made during compromise negotiations is inadmissible).  The United States spent many months attempting in good faith to resolve its claims against Miami University.  Despite these efforts, the parties could not reach agreement on several essential issues.  Although the United States believes discussion of the parties’ substantive settlement positions is not relevant to the present motion or a proper basis for Miami University’s opposition, each of the positions the United States took in settlement discussions was reasonable and well founded.  Should the Court choose to consider Miami University’s representations in resolving the present motion, however, the United States requests leave to supplement the record to show the inaccuracy of Miami University’s representations.


� In fact, courts routinely grant the Department’s motions to intervene in such actions.  See, e.g., Minute Order, Lane v. Kitzhaber, No. 12-cv-138, Doc. 105 (D. Or. May 22, 2013); Steward v. Perry, No. 10-cv-1025 (W.D. Tex. Sept. 20, 2012) (Lynch Decl. Ex. A); Endorsed Order, Lynn E. v. Lynch, No. 12-cv-53 (D.N.H. Apr. 4, 2012); Smith v. City of Philadelphia, No. 03-cv-6494 (E.D. Pa. Sept. 16, 2004) (Lynch Decl. Ex.A).


� Congress expressly preserved the United States’ broad authority to intervene where it did not include in the Civil Rights Act of 1964 specific statutory language limiting that authority.  See 42 U.S.C. § 2000h-3 (“Nothing in this Act shall be construed to deny, impair, or otherwise affect any right or authority of the Attorney General or of the United States or any agency or officer thereof under existing law to institute or intervene in any action or proceeding.”).


� Miami University argues that the United States “has not pled that it has met any of the regulatory requirements of 42 U.S.C. § 2000d-1 and 28 C.F.R. Part 35.”  (Opp. at 4, 9, Doc. 34 at 293, 298.)  But even assuming the United States must plead compliance with Title II’s pre-suit procedural requirements (a point Miami University asserts without citation), whether the United States’ proposed complaint adequately pleads such compliance is irrelevant to the question whether the United States has satisfied Rule 24’s requirements for intervention.


� To the extent Miami University claims that the Department did not provide it with “[n]otice of the rights and procedures available under [28 C.F.R. § 35.172(d)] and §§ 35.173 and 35.174” (see Opp. at 6, Doc. 34 at PageID 295 (quoting 28 C.F.R. § 35.172(c)(3))), its argument should be rejected.  Miami University plainly was on notice of the rights and procedures available under each of these provisions of the Title II regulation:  Ms. Dudley had already filed suit by the time the Department issued its letter, as the Department noted in its letter of findings (§ 35.172(d)); the Department sought to initiate compliance negotiations (§ 35.173); and the Department investigated Ms. Dudley’s complaint, obviating any need for the Department to refer the matter to itself for litigation (§ 35.174).


� Miami University acknowledges that the United States’ “experience and expertise with the ADA . . . exist[s] in every ADA case.”  (See Opp. at 10, Doc. 34 at PageID 299).  Miami University’s unsupported suggestion that Rule 24(a) requires that an intervenor have an “unusual” substantial interest (id.), is without legal basis.  See Fed. R. Civ. P. 24(a).


� In enacting the ADA, Congress expressed that students with disabilities must have the opportunity to compete equally and independently to pursue an education, see 42 U.S.C. §§ 12101(a)(3), (6), (8), and Congress sought to ensure the ADA’s proper application to covered entities’ use of emerging technologies:  “[T]he types of accommodation and services provided to individuals with disabilities, under all of the titles of this bill, should keep pace with the rapidly changing technology of the times.”  H.R. Rep. No. 101-485, pt. 2, at 108 (1990) (statement of the House Committee on Education and Labor).  


The Department is also focused on the ADA’s proper application to universities’ use of technologies.  See, e.g., Joint Letter from Thomas E. Perez, Assistant Att’y Gen., Civil Rights Div., U.S. Dep’t of Justice, and Russlynn Ali, Assistant Sec’y for Civil Rights, U.S. Dep’t of Educ., to Coll. & Univ. Presidents (June 29, 2010), � HYPERLINK "http://www.ada.gov/kindle_ltr_eddoj.htm" ��http://www.ada.gov/kindle_ltr_eddoj.htm� (explaining that use of inaccessible technology in the classroom is discriminatory unless accommodations or modifications are provided to permit students with disabilities to receive educational benefits provided by the technology in an equally effective and integrated manner); Eve L. Hill, Senior Counselor to the Assistant Att’y Gen. for Civil Rights, Dep’t of Justice, Statement Before S. Comm. on Health, Educ., Labor & Pensions 9 (May 14, 2013) (discussing the Department’s interest in ensuring the accessibility of electronic book readers provided by schools) (Lynch Decl. Ex. B.)


� Miami University incorrectly asserts that 28 U.S.C. § 517 applies only to the United States’ filing of statements of interest, and that Section 517 limits the United States’ authority to intervene under Rule 24.  (See Opp. at 11-12, Doc. 34 at PageID 300-01.)  This mischaracterizes the plain language of Section 517 and reads into it a limitation that does not exist.  See 28 U.S.C. § 517 (“[A]ny officer of the Department of Justice . . . may attend to the interests of the United States in a suit pending in a court of the United States, or . . . to attend to any other interest of the United States.”); cf. Roeder v. Islamic Republic of Iran, 195 F. Supp. 2d 140, 158 (D.D.C. 2002) (explaining that “[n]othing in the language of [28 U.S.C.] § 517 limits the United States’ participation in any way” when it seeks to intervene under Rule 24(a)).


� Notably, Ms. Dudley consents to the United States’ intervention and does not assert that the United States’ intervention would result in any undue delay or prejudice.


� Having revealed that it offered judgment to Ms. Dudley (see Opp. at 12, Doc. 34 at PageID 301), Miami University acknowledges that it has separately negotiated with the United States and with Ms. Dudley.  Just as Ms. Dudley has no authority to resolve the United States’ claims, the United States likewise has no authority here to resolve Ms. Dudley’s claims.  As such, the United States’ participation cannot be the source of any impasse with respect to extrajudicial resolution of Ms. Dudley’s claims.






