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UNl TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF PENNSYLVAN A

LI BERTY RESCURCES, |INC. and
CONSUMER CONNECTI ON

Plaintiff,
Vs. Civil Action Nunber 99-4837

SOUTHEASTERN PENNSYLVAN A
TRANSPORTATI ON AUTHCORI TY,

Def endant .

Brief of United States of America as Am cus Curiae

The United States of Anerica as am cus curiae hereby submts this brief
to this Honorable Court. Based upon its review and analysis of the undi sputed
material facts in this action, and the application of those facts to the |aw,
the United States urges this Court to find that the Defendant Southeastern
Pennsyl vani a Transportation Authority (“SEPTA’) has discrim nated agai nst
individuals with disabilities in the provision of conplementary paratransit
services in violation of Title Il of the Arericans with Disabilities Act of
1990, 42 U. S.C. 88 12132 and 12143, and the Department of Transportation's
regul ations inplenenting those statutes, 49 CF. R Part 37, Subpart F.

I. I NTEREST OF THE UNI TED STATES
This case involves the interpretation of Title Il of the Arericans with

Disabilities Act of 1990, 42 U S.C. § 12101 et seqg. (“ADA’),! which covers

t The Plaintiffs’ allegations in this action arise fromboth Title 11
of the ADA and Section 504 of the Rehabilitation Act. Wen Congress passed
the ADA in 1990, it instructed that these two statutes were to be construed
consistently. Because Title Il of the ADA amended Section 504 with respect to
the transportation provisions, in the renmainder of this brief when referring
to the applicable statute, for the sake of econony, the United States will
refer only to the ADA
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state and | ocal governnent entities. Part Aof Title Il, 42 U S C 8§ 12131-
12134, generally prohibits disability-based discrimnation by state and | oca
governnent entities, see 42 U S.C. § 12132; while Part B of Title Il, 42

U S.C. 88 12141-12165, sets forth specific requirenents governing public
transportation services provided to individuals with disabilities. The United
States Departnent of Justice (the "Departrment")is the federal agency with
primary responsibility for enforcenent of Title Il of the ADA, including
responsibility for coordinating the work of other federal agencies, such as
the Department of Transportation ("DOr"), that have responsibility for certain
limted aspects of ADA inplenentation. See 42 U S.C. § 12133; 28 C F.R

8§ 35.190(a). Moreover, the Departnent is the only federal agency authorized
to file suit in federal court against a state or |ocal government entity to
enforce any provision of Title Il of the ADA, including the provisions
applicable to paratransit transportation systens, 42 U S. C 88 12131 - 12150.
See 42 U.S.C § 12133; 28 CF.R 8§ 35.174; 49 CF.R Part 37.11(b).

The Departrment of Transportation al so has significant adm nistrative and
enforcenent responsibilities regarding the Title Il transportation provisions
at issue in this action. Pursuant to statutory directive, Congress directed
DOT to pronul gate regul ations inplenmenting the transportation provisions of
the ADA and Rehabilitation Act. See 49 U S.C 88 12143(b), 12149. DOT al so
has significant adm nistrative enforcenent responsibilities to ensure
conpliance by state and local transit authorities with the inplenenting
transportation regul ations, including receiving, adjudicating and resol ving
conpl aints involving state or local transportation authorities. See 49 CF.R
§ 37.11(a); 49 CF.R Part 27, subpt. F

Because of its responsibility for enforcing, and coordinating
inplenentation of, Title Il of the ADA the federal governnent has an interest

in ensuring that this statute and the regul ations pronulgated to inplenent it

-2
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are properly and consistently applied and construed. This Court’s ruling on
the correct interpretation of the relevant DOT regul ations wll have

wi despread inpact for public transit entities nationw de seeking to conply
with federal paratransit standards. G ven the Departnent’s expertise with
regard to the | egal issues before this Court, the government believes its
views regarding the enforcenent provisions of Title Il will be of assistance.

I'l. STATEMENT OF THE | SSUE
In this brief, the United States will address the follow ng issue:
Whet her SEPTA is in violation of Title Il of the ADA and the Departnent of
Transportation's inplenenting paratransit regulations by failing to conply
with the “next-day response tine” nandate, and by inposing “capacity
constraints” on its provision of conplenentary paratransit services.?
I1l. STANDARD FOR SUMVARY JUDGVENT

As recognized in Pittston Co. Utramar Anerica v. Allianz Ins., 124 F. 3d

508, 515 (39 CGir. 1997), a notion for sunmmary judgment nust be granted if
there exi st no genuine issues of material fact. The United States subnits
that, as set forth below, there is no dispute between the parties concerning
any facts material to the clains and defenses in this action, thus rendering
it appropriate for this Court to enter summary judgment.
V. APPLI CABLE STATUTORY AND REGULATORY SCHEME
1. Federal Statutes

Title Il of the ADA, 42 U S. C. 8§ 12143, expressly provides that public
entities that operate fixed route systens nmust provi de conpl ementary
paratransit service conparable to their fixed route service. Specifically,

Title Il establishes that it is “considered discrimnation” for an entity such

2 Al though the parties dispute whether the Plaintiffs have standing to
pursue their clains against SEPTA in this action, the United States takes no
position with respect to this issue.
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as SEPTA:

to fail to operate with respect to the operations of its fixed route

system in accordance with this section, paratransit and other specia

transportation services to individuals with disabilities, including

i ndi vi dual s who use wheelchairs, that are sufficient to provide to such

individuals a | evel of service (1) which is conparable to the level of

desi gnated public transportation services provided to individuals

wi thout disabilities using such system or (2) in the case of response

tine, which is conparable, to the extent practicable, to the level of

desi gnated public transportation services provided to individuals

wi t hout using such system
42 U S.C. § 12143(a). See also Section 504 of the Rehabilitation Act, 29
US C § 794

In order to ensure the inplenentati on of specific requirenents defining
conparability between fixed route and paratransit service, Congress nandated
that the Secretary of the Departnent of Transportation issue final regul ations
establ i shing paratransit requirenments, including standards that “shal
establish mninumservice criteria for determining the | evel of services to be
required under this section.” 42 U S. C 8§ 12143(b)(3). To carry out the
requirenent that paratransit systens be conparable to fixed route systens —
and, with respect to response tine, that paratransit be conparable “to the
extent practicable” with fixed route service — Congress del egated to DOT the
authority to establish standards for public entities to provide the required
| evel of paratransit conparability.

2. Federal Paratransit Regul ations

DOT pronul gated regul ati ons defining both the |evel of conparable
paratransit service, as well as the mninumservice criteria required to
ensure conparability. See 49 CF.R Pt. 37, Subpt. F. The |anguage of the
ADA provides that, at a mninum conparability in the |evel of service between
paratransit and fixed route systens with respect to response tine be achieved

“to the extent practicable.” 42 U S C 12143(a). In furtherance of this

nandat e, the regul ations specifically prohibit capacity constraints as an
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unl awf ul i npedi nent to achi eving such conparability. 1d.; see also 56 Fed.
Reg. at 45, 608 (stating that capacity constraint mechani sns are i nconpatible
with a conparable paratransit systemand thus the rule is to prohibit then.
a. Next-Day Response Tine Mandate

Response time refers to the time within which transit providers nust
respond to a request for service made the previous day. The criteria setting
forth the general standard regardi ng next-day schedul i ng provides that:

Response tine. The entity shall schedul e and provi de paratransit

service to any ADA paratransit eligible person at any requested tinme on

a particular day in response to a request for service nade the previous

day. Reservations may be taken by reservati on agents or by nechani cal

means.
49 CF. R § 37.131(b). Insofar as the regulations require the provision of
paratransit service “at any requested tinme on a particular day in response to
a request for service made the previous day,” 49 CF.R § 37.131(b), next-day
service is mandatory when requested. See 49 CF.R Pt. 37, App. D. In
enacting this requirenment, DOT determined that next-day scheduling achieved
“a good bal ance of m nim zing inconveni ence to users and al |l owi ng providers
sufficient tine to schedule trips to maximze efficiency.” See 56 Fed. Reg.
at 45,606. The flexibility necessary to assist the provider was provi ded by
the so-called “two-hour w ndow' requirenent which allows providers to
negoti ate pick up and drop off times with riders within reasonable tinme
limts. See 49 CF.R § 37.131(b)(2); see also 56 Fed. Reg. at 45, 606-607.
Accordingly, the response tine mandate reflects DOT" s determ nati on that next-
day scheduling was necessary to ensure that paratransit service be conparabl e
“to the extent practicable” with response tine for fixed route service.

b. Unlawful Capacity Constraints
In conjunction with the next-day service mandate, the regul ations al so

prohibit a transit entity frominposing, or allowing to exist, a “capacity

constraint” on the |level of paratransit service required by the response tine

-5 -
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standard. According to the regul ations:

Capacity Constraints. The entity shall not linit the availability of
conpl enentary paratransit service to ADA paratransit eligible
i ndi vidual s by any of the followng:..

(i) Any operational pattern or practice that significantly linmts the
availability of service to ADA paratransit eligible persons.

(ii) Such patterns or practices include, but are not limted to, the
following: ... Substantial nunber of trip denials or mssed trips.

(iii) Operational problens attributable to causes beyond the control of
the entity (including, but not limted to, weather or traffic
conditions affecting all vehicular traffic that were not
anticipated at the time a trip was schedul ed) shall not be a basis
for deternmining that such a pattern or practice exists

49 CF.R § 37.131(f). Like the response tine nandate, the prohibition on
capacity constraints reflects DOTI"s determ nation of the criteria necessary to
ensure conparability between paratransit and fixed route service. In

promul gating this rule, the Departnent nade clear that an avoi dabl e constraint
on capacity which results in substantial nunbers of trip denials unlawfully

i npedes conpl enentary paratransit service conparable to that of a fixed route
system

Any type of capacity constraint that can be avoi ded by the provider,

including a quota, waiting list, or lack of appropriate nunbers of vehicles,
vehi cl e space or drivers, is inconpatible with providing a conparabl e system
See 49 CF.R Pt. 37, App. D. As DOT observed, “patterns or practices of this
ki nd have the effect of limting the availability of paratransit service to
eligible persons in a way not contenplated by the ADA." 56 Fed. Reg. at
45,608. Wth respect to trip denials, “a ‘pattern or practice’ involves

regul ar, or repeated actions, not isolated, accidental, or singular incidents
A mssed trip, late arrival or trip denial now and then does not trigger this
provision.” 49 C.F.R, App. D, 37.131. Conversely,

Operational problems outside the control of the entity do not count as

part of a pattern or practice under this provision. ...[However] if the
entity regularly does not maintain its vehicles well, such that frequent

-6 -
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mechani cal breakdowns result in mssed trips or late arrivals, a pattern

or practice may exist. This is also true in a situation in which

schedul ing practices fail to take into account regularly occurring
traffic conditions (e.g., rush hour traffic jans) resulting in frequent
late arrivals. |d.

The plain | anguage of the regul ations, read consistently with DOl s
comrents, thus prohibit public entities fromfailing to provide conpl ementary
paratransit service to ADA-eligible riders by engaging in any operational
pattern or practice resulting in substantial capacity trip denials.

3. Departnent of Transportation Letters of Interpretation

The Departrment of Transportation's Federal Transit Adm nistration
(“FTA’) has issued four letters of interpretation which are highly instructive
on the neaning and interpretation of its conplenmentary paratransit
regul ations. Each of these letters identifies specific circunstances in which
transit providers are determned to have viol ated the ADA due to capacity trip
deni al s.

a. FTA Letter Dated March 23, 1999

In a letter to counsel for the Plaintiffs in the instant action dated
March 23, 1999, FTA made clear that conparability between paratransit and
fixed route systens contenpl ates that providers naintain sufficient capacity
to neet 100% of paratransit denand irrespective of swings in demand. See Ex.
A attached hereto. FTA also concluded that transit agencies nmust deal with
fluctuations in paratransit denmand, just as they would for their fixed route
service. |d. at 1.

b. FTA Letter Dated Decenber 28, 1999

The FTA reinforced this interpretation in a letter to SEPTA' s Chi ef
Qperating O ficer, dated Decenmber 28, 1999, in which it acknow edged the
mnimal service criteria reflected in the regul ations as necessary to ensure

paratransit service conparable to the fixed route system See Ex. B attached

her et o. According to FTA, the term “substantial nunber” as used in section

-7 -
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37.131 cannot be construed as permitting transit entities to make operationa
decisions that serve less than all ADA-eligible riders. FTA recognized that
the paratransit regul ations assune that forces outside an entity's contro
will result in an insubstantial nunber of trip denials; thus, denials
resulting fromforces outside the agency’ s control do not violate the ADA
wher eas avoi dabl e denials, i.e., those resulting from operational decision
maki ng, violate the ADA. 1d. at 3. FTA concluded that paratransit operators
nust nonitor ADA paratransit usage, acquire additional resources based on
proj ected demand, and maintain the ability to respond to surges in demand.
Id.
c. FTA Letter Dated August 15, 2000

In a letter dated August 15, 2000, to the Chief Counsel and Vice
Presi dent of Governnent Affairs of the American Public Transportation
Associ ation, FTA stated that a transit provider may escape liability for
paratransit capacity constraints if they can denonstrate with enpirica
evi dence that an equally high level of denials exists on both its fixed route
system and paratransit. See Ex. C attached hereto. FTA concluded, however,
that trip denials on a fixed route systemwould be conparable only if the
injury sustained — the tine passengers nust wait until their demand is nmet —
is the same as that experienced by paratransit users when denied service. 1d.
at 2.

d. FTA Letter Dated April 15, 1996

Finally, in a letter fromFTA to a transit provider in Chicago
Illinois, dated April 15, 1996, FTA nade clear that, notwithstanding a transit
provider's ability to meet a high percentage of total demand for paratransit
service, a discrimnatory pattern or practice may still exist if ADA-eligible
patrons consistently experience trip denials. See Ex. D attached hereto. FTA

concl uded that in considering the rel ati onship between service capacity and

- 8-
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trip denials, the proper focus is on the nunber and nature of trip denials
rather than the percentage of demand net. [d. at 1.
V. SUWARY OF ARGUMENT

SEPTA has engaged in prohibited operational patterns and practices that
significantly limt the availability of paratransit services to ADA-eligible
persons in southeastern Pennsylvania. The stipulated facts al one denonstrate
an operational pattern of substantial nunbers of overall trip denials, next-
day trip denials, peak hour trip denials and weekend trip denials.® During a
thirteen-nmonth period, SEPTA's daily capacity trip denials constituted 13.4%
of next-day trip requests, with the nonthly denial percentage ranging from
8.9%to as high as 23.7% Stip. No. 23. SEPTA also denied 9.1% of weekend
trip requests, averaging 75 denials every weekend day of that period. Stip
No. 24. SEPTA's overall trip denials constituted 5%of paratransit denmand*
service requests, averaging 74 trip denials every single day of the thirteen-
nonth period. Stip. Nos. 22 & 26. Mreover, SEPTA s operational practices
not only perpetuate the capacity constraints responsible for such trip
deni al s, but ignore mechani sms designed to elimnate those constraints
Finally, SEPTA s persistent nonconpliance with the next-day response tine

nmandat e ensures that ADA-eligible riders are consistently denied paratransit

3 Ctes to Stipulations and Exhibits throughout this brief, when naking
reference to undisputed naterials facts in this action, are the same as those
referred to in the summary judgnment briefs previously submtted to this Court
by Plaintiffs and Def endant.

4 An inportant distinction regarding SEPTA's paratransit systemis that
users nust schedul e either “standing order” trips or “demand service” trips.
A standi ng request is an advance service request for trips schedul ed to occur
at fixed tinmes several tines per week on an ongoi ng basis, whereas a denand
request is a request for service or a particular trip nade the previous day as
the requested trip. See Stip. No. 21. The nost striking data regarding
SEPTA's paratransit violations reflects the routine denial by SEPTA of denand
trip requests which, unlike pre-arranged standing trips, require an i medi ate
response.
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service in violation of the ADA and inpl enenting regul ati ons.

SEPTA' s substantial capacity denials, resulting fromforces within
SEPTA's control, seriously thwart the Congressional objective that paratransit
systens be conparable to fixed route systens. Congress’ purpose in enacting
the ADA' s transportation provisions was its recognition of reliable
transportation as paranount to the full integration and mai nstream ng of
persons with disabilities into society. See H Rep. No. 101-485, pt. 2, at 37
(1990), reprinted in 1990 U S.C C A N 267, 319. Accord S. Rep. No. 101-116,
at 13 (1989). Such integration is inpossible if substantial nunbers of ADA-
eligible riders are routinely deprived of opportunities to hold jobs, keep
nmedi cal appoi ntments or attend social functions due to artificial capacity
constraints. SEPTA s routine, repeated capacity denials effectively ensure
that critical paratransit service is available to eligible riders only when
enough users do not desire it. The United States thus respectfully subnits
that SEPTA' s operational patterns and practices of substantial trip denials
significantly limt the availability of paratransit services to ADA-eligible
riders in southeastern Pennsylvania in violation of the ADA and federal
paratransit regul ations.

VI.  ARGUVENT
SEPTA's Artificial Capacity Constraints and Nonconpliance with the Next-

Day Response Tinme Mandate Viol ate the ADA and Federal Paratransit
Regul ati ons.

The ADA and DOT i npl enenting regul ati ons prohibit “capacity constraints”
by paratransit providers, including the existence of “[a] ny operational

pattern or practice that significantly limts the availability of service”
which includes, but is not linmted to, “[s]ubstantial nunbers of trip

denials”. 49 CF. R 8§ 37.131(f)(3)(i)(B). A pattern or practice “invol ves

regul ar, or repeated actions, not isolated, accidental, or singular incidents.

A ..trip denial now and then does not trigger this provision.” 49 CF. R Pt.

- 10 -
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37, App. D.

To further clarify what constitutes a prohibited pattern or practice,
the paratransit regul ations specifically exenpt “[o0]perational problens
attributable to causes beyond the control of the entity,” such as
unf oreseeabl e weather or traffic conditions affecting all vehicular traffic,
fromformng the basis of an unlawful pattern or practice. 49 CF.R § 37.131
(f)(3)(ii). However, factors resulting in substantial trip denials that the
entity can avoid or control but fails to constitute prohibited capacity
constraints. Thus, for exanple, if an entity regularly fails to maintainits
vehi cl es so that frequent nmechani cal breakdowns occur resulting in mssed
trips, an unlawful pattern or practice may exist. 49 CF. R Pt. 37, App. D
Simlarly, frequent late arrivals resulting from scheduling practices which
fail to take into account regularly occurring traffic conditions (i.e., rush
hour) may also so qualify. 1d.

A SEPTA's Operational Patterns and Practices of Substantia
Trip Denials Constitute Unlawful Capacity Constraints

The United States respectfully submts that the undisputed record
evi dence of SEPTA s next-day, weekend and peak hour trip denials clearly
qualifies as “substantial” in the nmanner contenpl ated by the regul ations.
Bet ween May 1999, and May 2000, inclusive, SEPTA's capacity trip denials
constituted 13.4% of next-day trip requests during this period. Stip. No.23.
SEPTA deni ed next-day trip requests every single day during this thirteen-
nonth period, averaging 30 denials per day. Id. On a nonthly basis, SEPTA's
next-day trip denials ranged from8.9%to as high as 23.7% |d.

During this sanme period, SEPTA s capacity trip denials constituted 9.1%
of weekend demand (non-standi ng) service requests. Stip. No. 24. Even though
SEPTA receives nore than 50% fewer trip requests on weekends than weekdays,

SEPTA denied trip requests every single weekend day during this thirteen-nonth
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period at an average of 75 denials per weekend day. |d. On a nonthly basis,
t he percentage of weekend trip denials ranged from2.6%to 19.8% |d.

Evi dence of peak-hour trip denials during May 1999 and May 2000, inclusive,
reveal s that SEPTA s capacity denials constituted 6.4%of the total peak hour
trip requests during the period. Stip. No. 25. SEPTA deni ed peak hour trip
requests on all but one weekday during this thirteen-nonth period, averagi ng
66 denials per day. ld. On a nonthly basis, SEPTA denied 4.7%to 11. 4% of
peak hour trip requests. 1d.

Even when viewed in the aggregate, SEPTA s overall trip denials
significantly limt paratransit availability to eligible patrons who
experience trip denials every single day. Between May 1999 and May 2000,

i nclusive, SEPTA denied 5% of the paratransit demand (non-standing) service
requests, averaging 74 denials per day every day of this thirteen-nonth
period. Stip. No. 22. On a nonthly basis, the percentage of trip denials
(conpared only to demand service trips) ranged from3.2%to 10.6% [d. In
addition to routine daily denials, on certain days SEPTA's denial rates are
consi derably higher. For instance, on Christmas Day 1999, 225 eligible riders
— over 19% of the requests that day — were deprived of spending the holiday
with friends or fanily because of existing capacity constraints. See
Attachrment 1 to Stips.

As discussed fully infra, the frequency and consistency of these
capacity denials are not due to forces outside of SEPTA's control. The
regul ati ons make clear that the type of operational problens that excuse trip
denials are linited to unforeseeable events at the tine a trip is schedul ed
such as a snowstorm accident or hazardous materials incident that prevent all
vehicular traffic. See 49 CF.R 8§ 37.131(f)(3)(ii); see also 49 CF. R Pt.
37, App. DO As Plaintiffs correctly assert in their brief, although such

unanticipated events may affect the nunber of missed trips or late arrivals,

- 12 -
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they shoul d not inpact SEPTA' s scheduling of paratransit trips. See Pl. Brief
at 35. Paratransit scheduling, like all transit scheduling, requires an
accurate assessnent of the service demand, available inventory of vehicles and
staff, and the effective depl oynent of those resources. As discussed bel ow,
SEPTA' s substantial trip denials reflect a deliberate choice not to allocate
sufficient resources to neet paratransit demand and are thus inexcusabl e under
the ADA and inpl ementing regul ations.

Whet her viewed categorically or in the aggregate, the stipul ated data
regarding SEPTA's paratransit trip denials unequivocally denonstrates an
operational pattern in which eligible users are denied denand trip requests
consistently every single day. That such denials constitute “regular or
repeated actions” as opposed to “isol ated, accidental or singular incidents”
is clear. See 49 CF.R Pt. 37, App. DO In an attenpt to avoid this
concl usi on, SEPTA argues, “[i]t is only when there is a pattern or practice of
trip denials that a transportation authority would be in violation of this
regulation. A transportation authority would not be in violation of the
regul ation each time that it is unable to provide a ride.” Def. Brief at 23.

See also id. at 25 (“[P]laintiffs take the position that even one denial is

substantial .”).

SEPTA' s argunent di si ngenuously advocates vi ewi ng each and every one of
its denials separately as isolated occurrences. However, percentages of next-
day trip denials ranging as high as 23.7% and weekend trip denials ranging as
high as 19.8% hardly qualify as the type of “trip denial [occurring] now and
then” that the regul ati ons exenpt in cal cul ating whether substantial trip
denial s exist. No doubt SEPTA would prefer that each of the 74 daily trip
denials, 30 daily next-day denials, 75 daily weekend denials and 66 daily peak
hour denials be viewed as distinct, unrelated offenses. To do so, however,

woul d overl ook the very type of operational pattern that the regul ati ons were

- 13 -
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designed to prevent. G ven the frequency and consi stency with which thousands
of SEPTA's paratransit patrons have been consistently denied trips on a daily
basis, SEPTA's attenmpt to disquise this discrimnatory pattern as
insubstantial is wholly unsupportable. Wen substantial nunbers of ADA-
eligible riders are daily prevented from hol ding jobs, voting or keeping
nedi cal appoi ntments due to avoi dabl e capacity denials, the existence of an
unl awf ul operational pattern cannot seriously be disputed

Moreover, the ability of a paratransit entity to meet a high percentage
of demand in no way di sproves the existence of substantial capacity denials.
Al t hough SEPTA acknowl edges that it fails to neet total paratransit demand, it
neverthel ess contends that “such a failure to provide a ride to each eligible
person who requests a ride is not a violation of the ADA or the regul ations
because there are not a substantial nunber of denials.” Def. Brief at 24-25.
SEPTA argues that because it is required to provide only a substantial nunber
of paratransit reservation to ADA-eligible patrons, it neets its paratransit

obligations. |d. at 1; see also id. at 23 (“Section 37.131 does not require a

transportation authority to provide a paratransit ride to every patron who
requests a ride. Rather, it requires SEPTA to offer and provi de an
unspeci fi ed nunber of rides.”).

SEPTA' s argunent that neeting nearly all, rather than all, paratransit
dermand is sufficient to satisfy its paratransit obligations not only msstates
the law, but fundanmentally m sconstrues the statutory intent behind the
enact nent of the ADA and inplementing DOT regul ati ons. The plain | anguage of
Section 37.131 does not require that paratransit entities provide a
substantial nunber of reservations, but rather prohibits an entity from
engagi ng in any operational pattern resulting in a substantial nunber of trip
denials. As the forner FTA Admi nistrator, Gordon Linton, explained in a

Departnent of Transportation letter dated April 15, 1996 interpreting Section
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37.131,% “[i]n considering the rel ationship between service capacity and trip
denials, it is probably nore useful to focus on the nunber and nature of trip
denial s rather than the percentage of demand net.” See Ex. D at 1. |I|ndeed,
focusing on the percentage of demand net rather than the nunber of denials
obscures an accurate assessnent of whether an entity’'s paratransit service is
functioning at a |l evel conparable to its fixed route service as contenpl at ed
by the ADA. As M. Linton explained, “[a]n operator nay be capabl e of neeting
a very high percentage of total denmand for its paratransit service and stil
have an ADA-eligible rider who experiences substantial trip denials.” |d.

I ndeed, SEPTA' s denial rates of 13.4% of next-day requests, 9.1% of weekend
requests, 6.4% of peak hour requests and 5% of overall requests, denonstrate
the precise situation described by M. Linton in which substantial nunbers of
eligible riders are denied service notw thstanding SEPTA's ability to neet a
hi gh percentage of demand. As M. Linton correctly concluded, such an

operational pattern constitutes discrimnation in violation of ADA or, at the

5 The United States respectfully subnits that DOT's interpretive
letters wholly support Plaintiffs’ position in this case. Inits brief, SEPTA
chal | enges the persuasive authority of these letters, arguing that while the
interpretations are "interesting and infornative, they are entitled to no nore
wei ght than the views set forth in the nmenoranda of law of the parties in this
action." Def. Brief at 24. SEPTA's contention seriously understates the
persuasive authority of an agency’s interpretations of its own regul ations.

As this Court aptly observed, "[w hen an agency’s interpretation of its own
regulation is at issue, the deference owed to that agency is [] vast."
Advanced Career Training v. Riley, 1997 W 476275 at * 7 (E.D.Pa.); see also
D rector of Wrkers’ Conpensation Prograns v. Eastern Assoc. Coal Corp., 54
F.3d 141, 147 (3d Gr. 1995); and Connecticut General Life Ins. Co. v.

Conmmi ssioner of Internal Revenue, 177 F.3d 136 (3d Gr. 1999)("[ Al n agency’s
consistent interpretation of its own regulation will be accorded substantia
deference...and [courts] nust defer to the [agency’s] interpretation unless an
‘alternative reading is conpelled by the regulation’s plain | anguage or by
other indications of the [agency’s] intent at the tine of the regulation’s
promul gation.’")(internal citation omtted). Under the Suprene Court’s recent
decision in Christensen v. Harris County, 120 S.C. 1655, 1663 (May 1,2000),
DOT"s letters are also "entitled to respect” to the extent the interpretations
have the "power to persuade."
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very | east, evidences an unlawful capacity constraint. See id.
SEPTA' s assunption that a certain percentage of regularly occurring trip
deni al s does not violate the |aw al so overl ooks the regul atory requirenent
that trip denials nmust result fromforces outside the provider’'s control in
order to be excused. SEPTA relies heavily on | anguage from M. Linton's Apri
15, 1996 letter stating that “[t]he Department’s ADA regul ati on does not
require that all trip requests (fromeligible riders) nust be served in order
for an operator to be in full conpliance, neither does it provide a nunber or
percentage of trip denials that is considered to be acceptable.” Def. Brief
at 23 (quoting Ex. D at 1). SEPTA's reliance on this isolated statenent
fundanental Iy m sapprehends the way in which the “substantial denials”
requirenent is qualified by the exenption for operational problens outside the
provider’s control. As the FTA's Chief Counsel, Patrick Reilly, explained in
a subsequent DOT interpretive letter, dated Decenber 28, 1999
the term‘substantial number’ as used in Section 37.131 cannot be read
to allow a transit agency to nmake operational decisions to serve |ess
than all eligible riders. The assunption of section 37.131 is that
operational decisions designed to serve all eligible riders will lead to
an insubstantial number of denials because of el ements beyond the
transit agency’s control
Ex. B at 2(enphasis added). Indeed, denials resulting fromforces outside the
entity’'s control will likely be insubstantial precisely because of the
i nfrequency of such forces. That entities are not held to an unconditional
rul e of conpliance does not, as SEPTA contends, reflect |ack of concern for
providing paratransit service to 100% of eligible riders, but rather DOI's
common sense recognition that forces outside the provider’'s control will
sonetimes prevent it fromdoing so. SEPTA's repeated substantial trip
denials, due to forces within its control, are thus inexcusable under the

est abl i shed regul atory schene.

B. The Factors Responsible for SEPTA's Cperational Patterns and
Practices of Substantial Trip Denials Are Wthin Its
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Control .

The undi sputed facts in this action reveal that there are no forces
outside SEPTA's control responsible for its routine capacity trip denials, and
nothing in the record denonstrates that SEPTA is unable to renedy this
operational pattern. See, e.q., Deposition of Cheryl Spicer, at 144-145; 161-
162. On the contrary, SEPTA's substantial trip denials reflect deliberate
choices not to allocate sufficient resources to neet paratransit denand and,
as such, constitute unlawful operational practices which substantially limt
the availability of paratransit service to ADA-eligible riders throughout
sout heast ern Pennsyl vani a

According to the stipulations, SEPTA owns 321 paratransit vehicles which
it leases to three carriers. Stip. No. 14. It is SEPTA s prerogative to
choose the nunber of vehicles dispatched on any given day. Deposition of
Warren Montague at 27; Spicer Dep. at 188, 125. Notwithstandi ng the
consi der abl e weekday paratransit denand, on an average weekday SEPTA uses only
278 of its 371 paratransit vehicles, with 6 to 30 of the remaining vehicles
routi nely out of service due to mechanical problens or preventative
mai ntenance. Stip. No. 16. Rather than use the remaining vehicles to
decrease trip denials, they are set aside as part of a “spare ratio.”

Mont ague Dep. at 26-27. Prior to January 2000, SEPTA only used approxi mately
250 vehicles on average for daily paratransit trips, Stip. No. 17, but
subsequently increased its trips from250 to 270. 1d. at 26. SEPTA could
still increase the nunber of vehicles used on a daily basis to 290 within its
current contract. 1d.

SEPTA has never endeavored to di spatch additional avail abl e vehicles
within its spare ratio in order to decrease capacity trip denials. Stip. Nos
18 and 19. Nor has SEPTA cal cul ated how many vehicles within its spare ratio

are actually used on a daily basis to replace in-service vehicles that break
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down. See Spicer Dep. at 147. Wth respect to weekend trip denials, SEPTA
uses only 85 of its vehicles on Saturdays and 67 on Sundays (approxi mately 25%
of its total 253 vehicles), even though doing so consistently results in an
average of 75 denials each weekend day. Stip. No. 20.

Despite SEPTA's awareness that it daily deprives ADA-eligible riders of
transportation, it has not expanded its capacity. Mreover, it has not even
attenpted to determne the feasibility of alternate transit mechani sns that
mght allowit to neet full paratransit demand. As plaintiffs correctly argue
intheir brief:

SEPTA has undertaken no studies to determ ne how many additional tours,

vehicles or staff are necessary to nmeet full paratransit demand and

elimnate capacity denials. Spicer Dep. at 28, 29, 103-104; Pl. Brief

at 16;

SEPTA has undertaken no studies to determne the feasibility of
providing alternative transportati on such as taxicabs as a back-up

systemto neet excess paratransit denand and elimnate capacity denials.

Spicer Dep. at 25; Pl. Brief at 17;

SEPTA has undertaken no studies to determ ne whether reducing the tine

for advance reservations, thereby potentially reducing cancellations and

no- shows, woul d enhance its ability to meet full paratransit demand and

elimnate capacity denials. Stip. No. 32; Pl. Brief at 17;

SEPTA has not eval uated the budgetary cost increase of elimnating

capacity trip denials and neeting full paratransit demand. Stip. No.

33; Pl. Brief at 17;

SEPTA' s budgets are designed to neet its current, inadequate |evel of

paratransit service rather than the entire projected increase in

paratransit denmand. Spicer Dep. at 82; Pl. Brief at 17.

O considerabl e i nportance, in March 2000, the FTA reviewed and reported
on SEPTA's paratransit budget and operations. Stip. No. 34. Prior to the FTA
report’s rel ease, SEPTA based its paratransit budgetary requests solely on the
nunber of paratransit trips actually provided, excluding capacity trip
denials. 1d. FTA concluded that this budgetary approach was flawed, and

recommended t hat SEPTA henceforth include its capacity denials in its budget

calculations in order to nore accurately estimate paratransit volume. |d.
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Despite this reconmmendati on, SEPTA's paratransit budgetary requests for the
upconmi ng year continue to assunme a 2-3%trip denial rate. Stip. No. 35
Furt hernore, when asked during a deposition whether providing service in those

i nstances when SEPTA issued capacity denials would result in an increase of

SEPTA' s budget request, SEPTA' s President and CEO responded, “I don’t know.
That’s sonmething we have to work out. | don’t know those nunbers.” Spicer
Dep. at 32.

SEPTA's failure to nmaxi mze use of existing capacity in order to
aneliorate its daily, consistent capacity denials clearly contravenes its
regul atory paratransit obligations.® As a Title Il public paratransit
provider, it is SEPTA's |legal responsibility to gauge the nunber of vehicles,
drivers and routes necessary to neet full demand, as well as to maintain the
necessary flexibility to acconmobdat e changi ng denmand. Such flexibility nay
require that, for a substantial period of a given year, a significant nunber
of vehicles or drivers are unused in order to ensure the capability to dea
with contingencies that m ght otherw se prevent neeting full demand. SEPTA,
in clear disregard of its legal obligations, argues that "[s]uggesting that
SEPTA use nore of its vehicles is msguided. SEPTA follows a prudent policy
of keeping a reasonabl e nunber of vehicles out of service on the streets each

day.” Def. Brief at 26.

¢ The parties have stipulated that approxi mately 50-55% of all
paratransit rides schedul ed serve elderly patrons who participate in a program
called the “shared ride program” Stip. No. 9. Despite the specific
requirenents related to conpl enentary paratransit, SEPTA does not give
priority to ADA-eligible riders over those participating in the shared ride
program since service is provided on a first-come, first-served basis
Deposition of June Smith at 16; Spicer Dep. at 96; Stip. No. 10. Athough it
certainly is commendabl e that SEPTA has endeavored to provi de assistance to
the elderly community, it does not excuse non-conpliance with the specific
requi renents of conplenmentary paratransit for ADA-eligible patrons. |f SEPTA
desires, inits discretion, to continue its shared ride programfor elderly
patrons, it cannot do so at the expense of those patrons legally entitled to
paratransit service
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Inmplicit in SEPTA's argunent is the assunption that it would nmake bad
busi ness sense to encroach into its spare ratio in order to reduce or
elimnate capacity denials. Not surprisingly, this argument nirrors those
proffered by transit authorities in opposing the regulations during the
comrentary period prior to DOI's final enactnent of the regul ations.
Providers simlarly conplained that stringent paratransit requirenents woul d
force themto purchase or maintain excess capacity, thereby increasing costs.
See 56 Fed. Reg. at 45,608. In rejecting this argunment, DOT nade clear that
in order to ensure conparability between fixed route and paratransit systens,
provi ders must nmintain adequate capacity to avoid the type of systemc

denial s of service that constitute capacity constraints. See id.; see also 61

Fed. Reg. 25, 409, 25, 412-13. Indeed, the undisputed data denonstrates that
SEPTA coul d elimnate its weekend capacity denials sinply by maxi m zi ng use of
its existing fleet to accommobdate weekend demand. See Stip. No. 20. The
United States respectfully submts that SEPTA cannot continue to enploy a
deficient paratransit systemthat underutilizes existing resources to achieve
m ni mal conpliance with the law, while simultaneously relying upon those
i nadequaci es to excuse such nonconpli ance

Insofar as SEPTA's existing resources are insufficient to meet ful
paratransit denand, its failure to expand current capacity |ikew se viol ates
the ADA. As FTA's Chief Counsel has explained, “those matters which the
transit agency controls, such as decisions on resources for paratransit
services, nust be designed to neet the demand by all eligible riders, rather
than sone subset of total demand.” Ex. B at 2. Accordingly, as the FTA made
clear, capacity denials due to |l ack of vehicles violate the ADA. 1d. at 3.
As M. Reilly concluded, “Qperators nmust nmonitor current ADA conpl enentary
paratransit usage, acquire additional service based on projected demand, and

maintain the ability to respond to surges in denmand.” |d.
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SEPTA' s argurent that uncontrollable fluctuations in paratransit demand
prevent it fromfully conplying with its legal obligations is equally
unsupportable. See Def. Brief at 7, ftnt. 9 (“[T]he greatest force outside of
SEPTA's control that is responsible for SEPTA not being able to provide a
reservation to every ADA-eligible person is the ever-changi ng denand for
paratransit services.”). Inability to predict fluctuating demand and
i nadequat e resources cannot excuse an operational pattern or practice of
substantial capacity denials. Wre it otherw se, paratransit providers could
easily eschew their |egal obligations by choosing to neet a mninal |evel of
paratransit denand, and justifying their refusal to increase capacity to neet
full demand as an unavoi dabl e consequence of unpredictabl e demand fl uctuation
As FTA' s Chief Counsel has expl ained, however, a transit entity's failure to
mai ntai n adequate capacity to respond to 100% of paratransit demand at all
times deni es ADA conpl enentary paratransit service in violation of ADA

A transit agency nmust be able to deal with the swings in denand when

adm nistering its ADA conplenentary paratransit service, just as it

would on its fixed routes. How a transit agency deals with these swings
in demand is its prerogative. For instance, it can have an extra
contractor available for times when demand exceeds the transit agency’s
own fleet, or it may sinply increase the size of its fleet, or any other
nethod it chooses that works to accommodate any peaks in demand

However, if a transit agency has not adequately dealt with this issue

and the transit agency deni es ADA conpl enentary paratransit service to a

qualified individual with a disability because it does not have the

capacity to respond to denand, the denial of ADA conplenentary
paratransit service is discrimnation within section 202 of the ADA
Ex. A at 1.

This position is entirely consistent with the Departnent of
Transportation’s previous interpretation reflected by its amendnents to the
paratransit regulations. 1In 1996, DOT rescinded the 14-day advance
reservation requirenment which nandated that paratransit entities permt

patrons to schedul e reservations up to two weeks in advance of a requested

ride. 61 Fed. Reg. 25,409; 25,412-13 (1996). DOT repeal ed this requirenent,
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expl ai ni ng:

It should be enphasized that, in order to neet Part 37 requirenents, al

paratransit systens nmust provide at |east one-day advance reservations

at all times. One of the apparent reasons that users take advantage of
exi sting advance reservation systens in large nunbers is their
apprehension that, if they wait until the day before travel, the
capacity of the systemto serve themw |l have been exhausted. This can
lead, in turn, to the scheduling, no-show, and cancellation problens
cited in many comments. To make a short-termreservation or real tinme
schedul i ng systemwork properly, transit providers need to nake sure

t hat adequate vehicle capacity is available, such that systenatic

deni al s of service do not exist to an extent that would constitute a

capacity constraint.

Id. at 25,413 (citation omtted; enphasis added). As Plaintiffs correctly
point out, DOT recognized that while transit entities required greater
flexibility in scheduling in order to neet paratransit denand, it was their
responsibility to maintain sufficient capacity to respond to next-day service
requests. There can thus be no question that repeated trip denials due to

| ack of adequate vehicles was considered both preventabl e and unl awful under
the revised regulatory scherne.

Furthernore, not all trip denials resulting fromfluctuating demand
violate the regul ations. Cccurrences which cause an unanticipated increase in
demand, such as uni que sporting or entertai nnent events, may result in
internmittent trip denials for which transit providers are not held
accountable. See 49 CF.R Pt. 37, App. D. SEPTA, however, appears not to be
claimng incapacity or inadequate resources to nmeet demand, but rather the
i nconveni ence of accommodating vagaries in denmand. Nothing cited by SEPTA nor
stipulated to in the record indicates that any such swings are so drastic as
to genuinely deprive SEPTA of its ability to provide full service in such
situations. Mreover, SEPTA not only maintains i nadequate capacity to serve
full paratransit demand, but refuses to assess the additional resources

necessary to do so. As Plaintiffs point out, SEPTA has not considered the

feasibility of back-up transportation nethods to assist in neeting excess
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dermand, see Spicer Dep. at 25, nor has it evaluated the volume of additiona
vehicles or drivers required to nmeet denand. [d. at 28, 29, 103-104. Despite
FTA' s cl ear recommendati on, SEPTA has not revised its budgetary requests to
account for the increased paratransit denmand of which it is clearly aware, see
Stip. No. 33; to the contrary, SEPTA's budget continues to assune a 2-3%
denial rate of paratransit service requests. See Spicer Dep. at 82. Nowhere
inits brief does SEPTA explain or otherw se account for these failures.

Finally, SEPTA' s refusal to even consider the steps necessary to
aneliorate its existing capacity constraints indicates blatant disregard for
conpliance with regulations with which it disagrees. The federal paratransit
regul ations clearly forbid transit providers from providing anything | ess than
full service and nmeeting full demand except under circunstances outside the
provider’s control. Al though it consistently deprives its patrons of
paratransit service every single day, “SEPTA believes that it is in conpliance
with the law and, therefore, does not need to try to determ ne what steps need
to be taken to nmeet 100 percent of dermand.” Def. Brief at 26. SEPTA's
apparent indifference to the masses of disabled individuals unable to hold
jobs, keep medi cal appointnents or otherw se participate in society due to its
own system c inadequacies is particularly troublesone in |light of the
feasibility of elimnating many, if not all, of its capacity constraints.
More inportantly, SEPTA's refusal to do so is legally indefensible under the
ADA and federal paratransit regul ations

C SEPTA's Chronic Failure to Provide Next-Day Service Violates

t he Next-Day Response Tine Mandate of the Federa
Paratransit Regul ati ons.

The response tinme nandate of the ADA and federal paratransit regulations

requires public transit entities "to schedule and provide paratransit service
to any ADA paratransit eligible person at any requested tine on a particul ar

day in response to a request for service made the previous date.” 49 CF.R
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§ 37.131(b). Aso referred to as “next-day scheduling,” this nandate conpels
entities to provide next-day service w thout scheduling a trip nore than one
hour earlier or later than the tine requested. See 49 CF.R Pt. 37, App. D

Thus, just as riders cannot denand i nmedi ate servi ce upon request, providers

cannot deny a requested trip nade the previous day. |d.; see also Pl. Brief

at 34.

SEPTA' s routine, substantial trip denials not only violate the
regul atory prohibition against capacity constraints, see 8§ 37.131(f)(3)(i)(B)
but violate the next-day response tine requirenment contained in Section
37.131(b) and, as such, constitute a separate actionable offense. As
di scussed supra, the undisputed data reveals that SEPTA denied next-day trip
requests every single day for a thirteen-nmonth period, constituting 13.4% of
all next-day trip requests. See Stip. No. 23. SEPTA's President and CEO
conceded in deposition that these denials do not result fromforces outside of
its control. See Spicer Dep. At 144-45. Furthernore, SEPTA s next-day
service performance deteriorated even further from March 2000 t hrough May
2000, such that 13.7%of all next-day trip requests were denied during that
period averagi ng 37 denials per day. See Stip. No. 23 and Attachnent 3 to Pl
Brief.

The United States respectfully submts that SEPTA's interpretation of
its legal obligations under the next-day scheduling requirenment fundanentally
m sconstrues the regulation’s plain | anguage and legislative intent. Inits
brief, SEPTA argues that next-day scheduling does not unconditionally require
next - day service for each ride requested, but only that transit entities make
reservation services available during the hours its admnistrative offices are
open. Def. Brief at 20-21 (citing 499 CF. R Pt. 37, App. D). By its very
| anguage, however, the regul ati on unanbi guously mandates that entities

“schedul e and provide paratransit service" to any ADA-eligible rider for a
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trip requested the previous day. 49 CF.R § 37.131(b). SEPTA's
interpretation thus erroneously conflates this requirenent regarding the
mandat ory provision of requested rides, see § 37.131(b), with the separate
requi renent regarding availability of reservation services to schedul e such
rides, see § 37.131(b)(1). Moreover, SEPTA's interpretation would render
neani ngl ess the prohi bition agai nst substantial trip denials if entities were
required only to ensure the availability of reservations w thout the
conconitant obligation to actually provide the requested rides

SEPTA conti nuously deprives ADA-eligible users fromthe type of reliable
transportati on necessary to hold jobs, keep nedical appointnments and attend
social functions. As Plaintiffs aptly observe in their brief, paratransit
users are already di sadvantaged by their inability to obtain i mediate
transportation if needed, see Pl. Brief at 37; this disadvantage i s conpounded
when they are unabl e even to secure rides in advance due to avoi dabl e capacity
constraints. SEPTA s routine, repeated capacity denials thus effectively
ensure that critical paratransit service is available to eligible riders only
when enough patrons do not desire it. This point is underscored by SEPTA' s
own argunment that some ADA-eligible patrons who experienced capacity denials
may have ultimately secured a requested ride if they nade nultiple requests to

secure the ride or if cancellations occurred. Def. Brief at 4; see also

Ri chman Dep. at 89-90 (stating that paratransit riders avoided scheduling
next-day trips at peak hours because of the probability of being denied
service). Such a result not only directly contravenes the conparability
requi renent between paratransit and fixed route service, but effectively
el imnates Congress’ stated objective of ensuring that persons with

disabilities be integrated and nai nstreaned i nto Amrerican society.

D. Potential Deficiencies in its Fixed Route System Do Not
Excuse SEPTA' s Nonconpliance with its Paratransit
bl i gati ons.
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Finally, the United States submits that inadequacies in SEPTA s fixed
route systemdoes not relieve it of its legal paratransit obligations. Inits
brief, SEPTA argues that Plaintiffs have the burden of denobnstrating that
SEPTA's fixed route system nmeets 100% of demand. Def. Brief at 26. This
assertion is incorrect. As FTA Chief Counsel made clear in a letter dated
August 15, 2000, a transit entity may avoid liability under the ADAif “the
transit entity can denonstrate with enpirical evidence that it has equally
high level[s] of denials on both its fixed route systemand its ADA
Conpl enentary Paratransit System” Ex. Cat 1 (enphasis in original).

However, the entity cannot nerely rely on the fact that both systens are
equal | y inadequate in nmeeting demand, but would al so have to denonstrate that
it does not plan to increase the capacity of its fixed route system i.e., by
acquiring additional or |arger vehicles, nore efficient scheduling, or
contracting for additional service, w thout enploying the same neasures to
increase its paratransit capacity. 1d. at 2. Since Plaintiffs have provided
evi dence of SEPTA's operational patterns and practices of substantial trip
deni al s, SEPTA has the burden of proving that its fixed route system generates
an equal (or greater) nunber of denials. Even if SEPTA met this burden, it
woul d al so have to prove that it does not intend to enploy steps to expand its
fixed route capacity without using the sanme steps to increase capacity on its
paratransit system SEPTA has made no such show ngs.

Even assum ng that SEPTA coul d denonstrate conparabl e deficiencies
between its fixed route and paratransit systens, the injury sustained by its
users is still not comrensurate with that experienced by its paratransit
users. As the Departnent of Transportati on observed, fixed route users forced
to forego a ride due to overcrowding need only catch a subsequent bus, whereas

paratransit users faced with the sane situation nmay be altogether prevented




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

fromobtaining transit service. According to DOT,

Certainly no systemadministrator tells a [nondi sabl ed] passenger that
he can forget about traveling that day because he has already ridden the
bus 20 times that nmonth or that he needs to work his way to the top of a
waiting list before he can el bow his way onto a train. |If the

adm nistrator of a paratransit systemtells a simlar story to a
passenger, it is not a story about a conparable system

56 Fed. Reg. at 45,608. Simlarly, as FTA's Chi ef Counsel expl ained:
[Tl he effect of denials on the fixed route systemwoul d have to be the
sane as the effect of the denials on the paratransit system For
i nstance, an abl e-bodi ed passenger who is passed by a bus need only wait
for the next bus, which usually entails a wait of some minutes. A
passenger with a disability who is dependent on ADA Conpl enentary
Paratransit systemand who is denied a ride, however, typically has to
wait one or nore days to have their needs nmet. Therefore, ‘trip
denials’ on the fixed route systemwould be conparable only if the
injury (the tine a passenger nmust wait until her demand is met) is the
same. As a practical natter, however, a trip denial on the ADA

Conpl enentary systeminflicts a much nore serious injury than does a
trip denial on the fixed route system

Ex. Cat 2 (first enphasis in original; second enphasis added). Accordingly,
SEPTA cannot escape liability for its paratransit service violations on this
ground
VII. CONCLUSI ON

Based on the above, it is clear that SEPTAis in violation of Title |
the ADA and inpl ementi ng Departnent of Transportation inplenenting paratransit
regul ations as alleged by the Plaintiffs. The United States respectfully
requests that this Honorable Court grant summary judgnent in favor of
Plaintiffs, and deny Defendant’s notion for summary judgnent.

Respectfully Submitted,

BILL LANN LEE
Assistant Attorney General
Civil Rights Division

JOHN L. WODATCH
PHILIP BREEN

ALLISON J. NICHOL

STEVEN E. BUTLER
WHITNEY ELLENBY




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Attorneys

Disability Rights Section

Civil Rights Division

United States Department
of Justice

Post Office Box 66738

Washington, D.C. 20035-6738
(202) 514-8887

Date: December 15, 2000




